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THE RIGHT OF A STRANGER TO 
MAINTAIN AN ACTION UPON A CON- 
TRACT. 


Perhaps there is no question in the law of 
contracts, that is more the subject of dispute 
and controversy, than the right of a stranger 
to a contract to bring suit for its breach, 
where he is the beneficiary under its provis- 
ions. To illustrate: If A lends B a sum of 
money, in consideration of his promise to pay 
it over to C, can C maintain a suit against B 
for his failure to carry out the agreement? 
The decisions of the courts of England and 
of the States of this country are in so hope- 
less a conflict on this question, that the stu- 
dent finds it difficult to determine which pre- 
sents the true exposition of the law. Each 
set of decisions offers good and plausible 
grounds for the view it takes of the ques- 
tion ; both present fair reasons why their own 
opinion should prevail; but, according to the 
inexorable law of logic, both can not possibly 
be right; one must be the true view, while 
the other is fallacious. The purpose of this 
article is to offer a few suggestions, which 
might assist in arriving at a correct under- 
standing of the subject. 

One set of decisions lays down the broad 
proposition of law, ‘‘that where one person 
makes a promise to another for the benefit of 
a third person, that third person may main- 
tain an action upon it;’’ while the opposing 
decisions hold that where a person is a total 
stranger to the contract, and the promise can 
not by any reasonable construction be pre- 
sumed to have been made to him, he can not 
be a party to an action upon it. 

In the case of Lawrence v. Fox,! the facts 
were these: One Holly loaned the defendant 
$300, stating at the time that he owed that 
sum to the plaintiff, and the defendant, in 
consideration of the loan, promised Holly to 
pay the money to the plaintiff. The defend- 
ant, failing to pay it over, the plaintiff brought 
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suit for its recovery. The defendant moved 
fora non-suit, principally on the ground that 
there was no privity hetween the plaintiff and 
himself. The motion was overruled. On ap- 
peal, the Court of Appeals declared the law 
to be that where a contract is entered into by 
two parties for the benefit of a third, that 
third person could maintain an action upon it. 
The court based the right of the plaintiff to 
bring the action upon an implied promise of 
the defendant to the plaintiff. Gray, J., said: 
‘**In this case the defendant, upon ample con- 
sideration received from Holly, promised 
Holly to pay his debt to the plaintiff; the 
consideration received and the promise to 
Holly made it as plainly his duty to pay the 
plaintiff, as if the money had been remitted 
to him for that purpose, and as well implied 
a promise to do so, as if he had been made a 
trustee of property to be converted into cash 
with which to pay.’’ In Hall v. Marston,? 
under a similar state of facts, the court say: 
**Tt seems to have been well settled, that if A 
promises B fora valuable consideration to 
pay to C, the latter may maintain asswmpsit for 
the money.’’ In Brewer v. Dyer,* a similar 
action was sustained, as the court in their 
opinion say upon the principle of law long 
Fecognized and clearly established, that when 
one person, for a valuable consideration, en- 
gages with another by simple contract, to 
do some act for the benefit of a third, the lat- 
ter, who would enjoy the benefit of the act, 
may maintain an action for the breach of such 
engagement; that it does not rest upon the 
ground of any actual or supposed relationship 
between the parties, as some of the earlier 
cases would seem to indicate, but upon the 
broader and more satisfactory basis, that the 
law operating on the acts of the parties, cre- 
ates a duty, establishes a privity, and implies 
the promise and obligation on which the ac- 
tion is founded. In Burr v. Beers,* one 
Bullard gave two bonds and mortgages to 
plaintiff's intestate, and afterwards conveyed 
the mortgaged premises to defendant by a 
deed, containing the following stipulation: 
‘‘Subject to two mortgages held by John Cra- 
mer, committee of the estate of Charles Burr, 
bearing date, etc., which mortgages are 
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deemed and taken as a part of the considera- 
tion of this conveyance, and which the party 
of the second part assumes tu pay.’’ Burr’s 
representative brought this action on the de- 
fendant’s covenant to Bullard, and the court 
held that the action was properly brought. 
Judge Denio, in delivering the opinion of the 
court, said that if the plaintiff had brought 
suit for foreclosure, and demanded a judg- 
ment against the defendant for any deficiency 
that might remain unpaid after the application 
of the proceeds of sale of the morigaged 
premises, there could be no doubt as to the 
plaintiff’s right to such a judgment, as the 
plaintiff was entitled, by the doctrine of 
equitable subrogation, to the benefit of any 
collateral security acquired by the mortgagor. 
But that in the present case the plaintiff 
wished to make defendant liable for the debt, 
upon his personal covenant to Bullard in an 
action separate and distinct from a suit for 
foreclosure, and that on the authority of Law- 
rence v. Fox, he thought the action would 
lie. 

All the cases which favor the right of the 
third party or beneficiary to bring the action 
against the delinquent, rely upon the old 
English case of Dutton v. Pool,® and it has 
generally been referred to as the ultimate 
authority, whenever the present question 
has been brought into discussion. In this 
case the father of plaintiff’s wife, being seized 
of certain lands, which descended after his 
death to the defendant, was about to cut tim- 
ber to the value of £1,000, when the defend- 
ant promised the father to pay the daughter 
the £1,000, if he would agree not to cut the 
timber. It was urged at the trial that the 
father, and not the husband and wife, ought 
to have brought the action. The court over- 
ruled the objection, and said: ‘‘It might be 
another case, if the money was to have been 
paid to a stranger ; but there is such a manner 
of relation between the father and child, and 
it is a kind of debt to the child to be provided 
for, that the plaintiff is plainly concerned.’’ 
This case has not been accepted in England 
as good law. In a number of decisions, it 
has either been explained and limited, or ex- 
pressly overruled. In Crow v. Rodgers,® one 
Hardy owed the plaintiff £70, and it was 


51 Ventris, 318. 





61 Strange, 592. 


agreed between Hardy and the defendant that 
the defendant would assume the payment of 
that debt, in consideration of a house, to be 
conveyed by Hardy to him. The plaintiff 
brought the action on that agreement, and the 
court held that the action could not be main- 
tained, as the plaintiff was not a party to the 
agreement. In Price v. Easton,’ P owed the 
plaintiff £13, and the defendant agreed with 
P, that if he, P, would work for him at cer- 
tain wages, and leave the same in his hands, 
he would pay the plaintiff the £13. It was 
held that the action could not lie. Denman, 


C. J., said: ‘‘I think the declaration can not ~ 


be supported, as it does not show any con- 
sideration for the promise moving from the 
plaintiff.’’ Littledale, J., said: ‘‘No privity 
is shown between the plaintiff and defendant. 
This case is precisely like Crow v. Rodgers, 
and must be governed by it.’’ Patteson, J., 
said: ‘‘It is quite clear that the allegations in 
this declaration are not sufficient to show a 
right of action in the plaintiff. There is no 
promise to the plaintiff alleged.’’ Tne case 
of Tweddle v. Atkinson,® and other English 
cases support this view of the question. It is 
also maintained by some of the decisions of 
this country. In Mellen v. Whipple,’ one 
Rollins gave his note for $500 to Ellis and 
Mayo, secured by mortgage of a certain lot of 
land, and afterwards conveyed the mortgaged 
premises to the defendant by deed, in which 
it was stipulated, ‘‘that the granted premises 
were subject to a mortgage for $500, which 
mortgage, with the note for which it was giv- 
en, the said Whipple is to assume and can- 
cel.’”’ The deed was accepted by Whipple, 
and the mortgage and note assigned to 
plaintiff’s intestate. Whipple paid the inter- 
est on the note for some time to the mort- 
gagees, and then refused to continue its pay- 
ment. The plaintiff then brought suit on 
Whipple’s promise to Rollins, and was non- 
suited, the court holding that the stipulation 
in the deed, that Whipple should assume the 
payment of the note and mortgage, was an 
agreement exclusively between Rollins and 
Whipple ; that the sale of the equity of re- 
demption by Rollins did not injure the secu- 
rity which the plaintiff held, and that there 
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was no consideration to support a promise to 
the plaintiff to pay Rollins’ debt to him. 
These cases, selected from a large number, 
are sufficient to show the hopeless conflict go- 
ing on between the courts of England and the 
different States of the Union. There is no 
way in which they can be reconciled and their 
differences explained away. They have, 
upon identical facts, rendered decisions oppo- 
site in every particular, and the student, 
in endeavoring to find his way through the 
difficulties of this legal problem, must look 
beyond the particular question in dispute, 
and call to his aid the general principles of 
the law of contracts, in order to determine 
which gives the true exposition of the law. 
Under the common law, there are two prin- 
ciples that pervade the whole law of contracts 
and meet you at every point in the study of 
that subject, viz., that the parties to a con- 
tract alone can maintain an action upon it, 
and that a contract can not support an ac- 
tion unless it be founded upon a valuable con- 
sideration. These two principles form the 
foundation of every action upon a contract, 
and the absence of either vitiates the right 
of action. In the earlier stages of the law, 
courts of law did not in any way recognize 
the rights of an assignee in a contract, and 
he could only find protection in a court of 
equity if the assignor endeavored to take ad- 
vantage of his helplessness in a court of law. 
The assignor was the only party who was 
authorized to bring the action, and if he at- 
tempted to defraud the assignee of his claims 
against him under the contract, or refused to 
bring an action against the debtor, the court 
of equity interfered and compelled him to 
satisfy the demands of the assignee. Later, 
the courts of law recognized the rights of the 
assignee, so far as to allow him to bring an 
action in the assignor’s name, implying that 
the assignor by the assignment gave the as- 
signee power to use his name in all necessary 
legal proceedings.1° And in some of the 
States, assignees are now permitted by statu- 
tory enactments to bring the action in their 
own names. This shows with what pertinac- 
ity the common law clings to the principle 
that only the parties to a contract can bring 
an action upon it. Lord Coke, in Lampet’s 


101 Wait’s Actions and Defenses, 356, 360, 368, and 
cases there cited; Mastery. Miller, 4 T. R. 320, 340. 





Case," says: ‘‘The great wisdom and policy 
of the sages and founders of our law have 
provided that no possibility, title, right, nor 
thing in action shall be granted or assigned 
to strangers, for that would be the occasion 
of multiplying of contentions and suits, of 
great oppression of the people, and chiefly of 
terre-tenants, and the subversion of the due 
and equal execution of justice.’’ The com- 
mon law, maintaining then so persistently the 
restriction of the right to bring an action to 
the parties to the contract, it is difficult to see 
in what way a third party can be entitled to 
sustain an action on a contract to which he is 
not a party, although a beneficiary under it; 
and those judges who have decided in favor 
of that right saw the difficulty and endeay- 
ored to obviate it by declaring that the law 
will imply a promise to the third person, and 
claim that the action is brought on this im- 
plied promise, and not directly on the orig- 
inal contract. One judge, in Hall v. Mars- 
ton,!* says: ‘*The law operating on the act of 
the parties creates the duty, establishes a 
privity, and implies a promise and obligation 
on which the action is founded.’’ The law 
does sometimes, by operating on the act of 
the parties, create a duty and imply a prom- 
ise; but only where the party, in whose favor 
the duty is to be created, or the promise im- 
plied, would otherwise suffer an injury re- 
sulting from the acts of the opposing party. 
For example: The action of assumpsit for 
goods sold is based upon an implied promise 
to pay the party furnishing them their real 
value. In sucha case there is a considera- 
tion moving from the person in whose favor 
the implied promise is demanded. But in the 
case under discussion, no consideration moves 
from the third person; no promise is made to 
him; and in the eye of the law he would sus- 
tain no injury from a refusal to imply a prom- 
ise. For even if the money, which was to be 
paid to him by the delinquent, was to be re- 
ceived in satisfaction of a debt due him, he 
still has his remedy against his debtor. And 
this agreement of another with his debtor to 
pay him the money due him, happening after 
the debt was contracted, any consideration 
existing between the parties to the agreement 
will not be sufficient to support an implied 
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promise to him, except in a case to be men- 
tioned later on. It is possible that an assign- 
ment by his debtor of his claim against the 
other party to the agreement may be implied, 
and in those States where an assignee can 
bring an action in his own name, he could 
maintain an action upon the original agree- 
ment as his debtor’s assignee by implication ; 
but this position is by no means unassailable. 
It is difficult therefore to see on what grounds 
the law could in this case create a duty or 
imply a promise; one would rather be in- 
clined to think like Judge Comstock (dissent- 
ing opinion in Lawrence vy. Fox), that 
‘if he can maintain the. suit, it is because an 
anomaly has found its way into the law on 
this subject.”’ 

Some of the cases which are generally cited 
in support, are sustainable on other grounds, 
and the difficulty has arisen from a failure to 
note carefully the difference in the facts of 
the cases. 

In the case of Berly v. Taylor,* a third 
person delivered a sum of money to Taylor 
to pay over to Berly. This was a clear case 
of trust or bailment. The money was not 
loaned to Taylor; it did not create a debt; it 
was intrusted to his care with instructions to 
pay over to Berly, thereby making him a 
trustee for Berly, and the latter certainly had 
a right by an appropriate action to enforce 
the execution of the trust. In the case of 
Delaware, etc. Canal Co. v. Westchester 
County Bank,!* the defendants had received 
from athird party a bill of exchange for the 
purpose of collecting the money and paying 
it over to the plaintiff. This was again a 
trust; a bill of exchange having been placed 
in their hands fora specific purpose, viz. : 
payment to the plaintiff, the bank, violated a 
trust by making any other disposition of it; 
an.l the cestui que trust, the plaintiff, should 
certainly have been entitled to an action for 
its enforcement. The case of Brown v. 


‘O’Brien, also involved a trust upon a similar 


state of facts. In cases like these, the bene- 
ficiary has a right to bring an action against 
the delinquent, not upon an implied contract, 
but upon the theory of a trust. When a 
man accepts a trust, he assumes a duty to the 


13 § Hill, 577. 
14 4 Denio, 97. 
151 Rich. L. 268. 





cestui que trust to faithfully execute the trust ; 
and it is this duty which forms the founda- 
tion of actions in cases of this nature. It is 
impossible, however, to apply the doctrine of 
a trust to cases where the original agreement 
creates a debt between the parties to it, 


_which is to be extinguished by payment to a 


third person. 

Judge Gray, in Lawrence v. Fox,!6 relies 
principally upon the case of Farley v. Cleave- 
land.1’ In that case one Moon owed Farley 
asum of money, and sold Cleaveland a quan- 
tity of hay, for which Cleaveland promised to 
pay Moon’s debt to Farley; but the promise 


to pay Farley was not only made to Moon_ 


but also to Farley; and the real question at 
issue was, whether the sule of the hay and 
the relinquishment by Moon of his claim for 
the value of the hay were sufficient consider- 
ation to support Cleaveland’s promise to Far- 
ley, and also whether the fact that the prom- 
ise to Farley was verbal rendered it void un- 
der the statute of frauds. And although it 
has been doubted that an action would lie in 
favor of a party to a contract, where the con- 
sideration did not move from him, it has now 
been generally accepted as proper. Mr. Par- 
sons, in his work on Contracts,!§ says: ‘‘It 
is a perfectly well settled rule that if a bene- 
fit accrues to him who makes the promise, or 
if any loss or disadvantage accrues to him 
to whom it is made, and accrues at the re- 
quest or on the motion of the promisor, al- 
though without benefit to the promisor, in 
either case the consideration is sufficient to 
sustain assumpsit.’’ In a case like that of 
Farley v. Cleaveland, Cleaveland receives a 
benefit by the sale of the hay to him, and the 
relinquishment by Moon of his claim for the 
value of the hay. Cleaveland, in considera- 
tion of this benefit, promises Farley to pay 
Moon’s debt. For as soon as the promise 
was made to Farley, and he accepted the ob- 
ligation, Moon lost his right’of action against 
Cleaveland for the value of the hay. Before 
the acceptance by Farley, Cleaveland was un- 
der no obligation to any one but Moon, who 
could have countermanded his order to pay 
the money to Farley.}% 


16 Supra. ad 

17 4 Cow. 482, in error, 9 Id. 639. 

8 Vol. 1, p.431. 

19 See Owen v. Bowen, 4C. & P. 93. 
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This case belongs more properly to that 
class of contracts known under the name of 


novation. Mr. Parsons 7° defines a novation 
thus: ‘‘A transaction whereby a debtor is 
discharged from his liability to his original 
creditor by contracting a new obligation in 
favor of a new creditor by the order of his 
original creditor.’’ The discharge from lia- 
bility to the original creditor constitutes the 
consideration for the obligation to the new 
creditor. But it is necessary that that dis- 
charge should take place to make the no- 
vation complete. Without the extinguish- 
ment of the vriginal contract there is no con- 
sideration to support the new contract. | It is 
also necessary for all the parties to assent to 
the transaction to make it a complete nova- 
tion. Until the new creditor assents to his 
substitution in the place of the original cred- 
itor, the original contract still exists; and the 
agreement of the parties to substitute for it 
a new contract is kept in abeyance, remains 
in nubibus, until the party in whose favor the 
new contract is made expresses his assent to 
the agreement, and accepts the promise of the 
debtor to pay him instead of the original 
creditor.?! 

The case of Butterfield, v. Hartshorn,?? 
gives a clear exposition of the law of nova- 
tion, and shows what importance is attached to 
the expression of assent by the new creditor 
to the substitution of debtors, to make the 
transaction an. effectual novation. This case 
also shows the close relationship which the 
law of novation bears to contracts entered 
into for the benefit of third persons. In this 
case, the plaintiff held a claim against the es- 
tate of a deceased person. The executor 
sold some land of the estate to the defendant, 
and left a portion of the purchase-money in 
his hands, in consideration of which the de- 
fendant promised the executor to pay the 
plaintiff and other creditors their claims 
against the estate. The plaintiff brought suit 
for the sum due him, and the court held that 
he could not recover. Upham, J., in deliv- 
ing the opinion of the court, said: ‘ The 
principal question in this case is, whether the 
plaintiff can avail himself of the promise 
made by the defendant to the executor—he 


2 Contracts, Vol. 1, p. 217. 
21 See 1 Parsons on Contracts, 217-222. 
27N. H. 345. 





never having agreed to accept the defendant 
as his debtor, nor having made any demand 
of him for the money prior to the commence- 
ment of this suit. * * * -* In cases of 
this kind, a contract, in order to be binding, 
must be mutual to all concerned; and until it 
is completed by the assent of all interested, it 
is liable to be defeated, and the money de 
posited countermanded. It seems also to be 
clear that no contract of the kind here at- 
tempted to be entered into, can be made with- 
out an entire change of the original rights 
and liabilities of the parties to it. There is 
to be a deposit of money for the payment of 
a prior debt, an agreement to hold the money 
for this purpose, and an‘ agreement on the 
part of a third person to accept it in compli- 
ance with this arrangement. It is made 
through the agency of three individuals, for 
the purpose of payment; and it can have no 
other effect than to extinguish the original 
debt, and create a new liability of debtor and 
creditor between the person holding the 
money, and the individual who is to receive 
it. On any other supposition there would be 
a duplicate liability for the same debt.. * * 
To entitle the plaintiff to recover, there must 
be an extinguishment of the original debt: 
and it is questionable whether, in cases of 
this kind, anything can operate as an extin- 
guishment of the original debt, but payment, 
or an express agreement of the creditor to 
take another person as his debtor in discharge 
of the original claim.’’ This case is founded 
upon facts essentially the same as those in the 
cases cited above, and with a few unimportant 
changes in phraseology, the opinion of Judge 
Upham vould with great effect be applied to 
them, and form the foundation of their judg- 
ments. 

If, in Lawrence v. Fox—making use of the 
facts of the case to render easier the illus- 
tration of the principle—the plaintiff had ex- 
pressed fo the defendant his assent to look to 
him for the payment of Holly’s debt, and the 
defendant had promised him to pay it, or had 
left hifm under the impression that he, the 
defendant, would be responsible for its pay- 
ment, this conduct on the part of the plaint- 
iff and defendant, coupled with the previous 
assent of Holly to the agreement, would have 
extinguished Holly’s claim against the de- 


| fendant, and substituted in its place the 
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plaintiff’s claim for payment of the money 
due. This would have made the transaction 
an effectual novation; but the plaintiff’s 
right of action would not have been based 
upon the original contract or agreement be- 
tween Holly and the defendant, but on a prom- 
ise of the defendant to the plaintiff himself. 
Until the plaintiff had taken any action in the 
matter, the liability of the defendant to Holly 
would still have been in existence; the latter 
could have insisted upon the payment of the 
money to him, no matter what the moral 
rights of the plaintiff might have been.” 
If then the law should in such a case 
imply an obligation of the defendant to 
the plaintiff, it would have been the cre- 
ation of two identical, co-extensive and 
independent liabilities upon one and the 
same transaction. And if Holly and the 
plaintiff had made simultaneous demands 
upon the defendant for payment to each of 
them, it wonld have been very difficult, under 
the law laid down in Lawrence v. Fox, to say 
whose demands he should satisfy. It is clear 
that he would not have had to pay both. If 
he paid the plaintiff, Holly could have claimed 
the right to countermand the order to pay 
the money to the plaintiff, since the plaintiff 
had not previously expressed his assent to the 
agreement, and thereby extinguished the de- 
fendant’s liability to him. If he had paid it 
to Holly, the plaintiff could have held him 
responsible on the ground, that he was the 
person to receive the benefit accruing from 
the contract. Suppose, for instance, after 
Holly had made this agreement with the de- 
fendant, and before the plaintiff had taken 
any action in the matter, Holly failed, and 
made a general assignment for the benefit of 
his creditors, would not the assignee have 
had the right to claim the money owed by 
the defendant for the benefit of the creditors 
under the assignment? Surely he would; as 
long as the defendant’s liability to Holly re- 
mained unextinguished, Holly’s right of ac- 
tion would have passed to the assignee; and 
as the defendant had not in consequénce of 
the agreement contracted any legal obligation 
to the plaintiff, the agreement with Holly 
was a nudum pactum, which Holly or his le- 
gal representatives could countermand, and 


2% See Owen v. Bowen, supra. 





make some other disposition of the money 
owing. 

It seems clear, then, that the position taken 
on this point by the English courts and the 
courts of some of the States, is more consist- 
ent with the general principles of the law of 
contracts, than the opposite view. With the 
exception of those cases in which the theory 
of a trust is involved, and the relation of trus- 
tee and cestui que trust established between 
the promisor and the beneficiary, it is impos- 
sible under the common law for a stranger to 
a contract to have any rights under that con- 
tract which the courts should protect, by 
allowing him to bring an action upon it, un- 
less the facts are sufficient to make the trans- 
action an effectual novation. And to make 
such a novation, there must be a participa- 
tion in the transaction by all the parties con- 
cerned ; for in that way alone can the original 
obligation be extinguished, and a considera- 
tion thereby created to support the novation. 
It is perhaps not necessary for the third per- 
son to enter into the agreement simultaneous- 
ly with the other two, to make it an effectual 
novation. It is sufficient if he gives notice 
of his assent, before the agreement has un- 
dergone any change through the acts of the 
other parties. Until his acceptance, the 
agreement in his behalf would remain open ; 
it would be a continuous offer, until recalled 
by the parties to it. But having expressed 
his assent, the novation is complete; the 
original contracts are extinguished; a new 
contract has arisen in their place, to which he 
and the promisor are the parties, and his orig- 
inal debtor, or parties claiming under him, 
cannot by any acts of theirs, affect his claim 
against the promisor. 





THE STATUS OF THE ACCUSED DURING 
TRIAL. 


It is laid down in the most ancient books of our 
law, that although the accused stands indicted for 
the highest offense, yet he must be placed at the 
bar without irons, or any manner of shackles or 
bonds. 4 Blackstone, 321. In this moment of 
extreme jeopardy, he is entitled to the freest use 
of his limbs and faculties. State v. Kring, 64 Mo. 
591. He isin custodia legis simply to insure his 
presence at the trial. The law protects his person 
as absolutely as it ever did; for it is said to be 
murder wantonly to kill the greatest of malefact- 
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ors. 4 Blackstone, 178. He may not, therefore. 
be assaulted, or beaten, or compelled by duress to 
do anything, save what is judged reasonably nec- 
essary to prevent his escape and insure his pres- 
ence at the trial. 

In the recent case of Ah Chuey v. State, 11 
Cent.L.J.111,decided by the Supreme Court of Ne- 
vada, a witness testified that he knew the accused 
and that he had certain tattoo marks on his right 
arm. The court, thereupon, ‘compelled’? Ah 
Chuey, against his objections, te exhibit his bare 
arm with the tattoo marks upon it, to the jury. 
Upon appeal, the ruling of the lower court was 
approved, and held not violative of the general 
constitutional provision that the accused ‘shall 
not be compelled to give evidence against him- 
self.’ Whence comes this extraordinary power of 
the court to compel the accused to divest himself 
of his clothing and exhibit his person to the jury? 
If he refuses, in what way will the court enforce 
its order? What process will it issue and upon 
what precedent? Will it direct the sheriff to en- 
force obedience at the point of a loaded revulver, 
or to seize and strip the accused vi et armis? The 
opinion does not show what duress was used upon 
Ah Chuey. He was ‘‘compelled,’? however, to 
exhibit his arm under duress, and the means used 
are immaterial. Without reference to the ques- 
tion whether he was giving evidence against him- 
self in exhibiting his arm, the action of the court 
was a palpable invasion of his right of personal 
security, and as unauthorized in law, as though 
he had been compelled to strip himself at the 
command of a highwayman. The court had the 
right to compel and enforce his presence at the 
trial, but nothing more. There is nothing in the 
constitution of our courts, or in the law of the 
land, warranting this extraordinary assumption of 
power. 

The court in this case held that as Ah Chuey did 
not give evidence under oath, the constitutional 
guarantee was not violated. ‘‘There can be no 
difference, in principle, between obliging a man 
to state his knowledge of a fact, and compelling 
him to produce a written entry, in his possession, 
which proves the same fact.’’ 1 Starkie Ev. 89. 
It would be difficult to distinguish between oblig- 
ing Ah Chuey to be sworn, and testify as to the 
existence of the tattoo marks on his arm, and 
compelling him to exhibit the tattooed arm it- 
self to the jury. The result is the same; and the 
law, looking at the substance and not the form of 
things, regards the act as tantamount to the sworn 
statement. It was nothing less than the confes- 
sion of the existence of the tattoo marks on his 
arm. 

If the constitutional guaranty was not violated 
in this case, its immunity amounts to nothing. If 
one is charged with forgery, he may be compelled 
to write the forged words to see if they are in his 
handwriting; if larceny, to produce the stolen 
goods; if his identity is involved, he may be com- 
pelled to divest himself of his clothing, or to 
speak in the hearing of witnesses, that they may 
distinguish his voice. In short, do anything to 
upply the State with evidence. All this the law 








abhors.! Men can not be compelled to criminate 
themselves, upon principles of policy as well as 
humanity. ‘Of policy, because it would place 
the witness under the strongest temptation to 
commit the crime of perjury; and of humanity, 
because it would be to extort a confession of the 
truth, by a kind of duress, every species and de- 
gree’of which the law abhors.’’ 1 Starkie Ev. 70. 

In Stokes y. State, 5 Baxt. 619, a pan of 
soft mud was brought into court, and the accused 
requested by the attorney-general, in the presence 
of the jury, to make a track in it, which he de- 
clined. Upon appeal, it was held error even to 
permit the request to be made in the hearing of 
the jury. The Supreme Court of North Carolina, 
in the case of State v. Jacobs, 5 Jones, 259, held 
that the court had no power to compel the accused 
to submit to the inspection of the jury to enable 
them to determine whether he was a negro. The 
precise question in Ah Chuey’s case has not been 
decided elsewhere, so faras known. In the case 
of State v. Graham, 74 N. C. 646, the accused, 
at the request of the officer who arrested him, put 
his foot in a track, and the officer was permitted 
to testify as to the result of the compsrison made 
with the foot and track. 

In Walker v. State, 7 Tex. App. 254, the ac- 
cused, at the request of the officers who had him 
in charge, made a track, which was compared 
with the tracks near the scene of the homicide. 
The witness was permitted to give evidence of 
this fact, and of the resemblance between the 
tracks. In neither of these cases, however, was 
the accused compelled to do anything. Evidence 
might, therefore, be received of the facts, because 
no duress was used. It is also a noticeable feat- 
ure,.in each of these cases, that the accused was 
not required or requested to do anything upon 
the trial, or in the presence of the jury. What 
they did elsewhere, was not, in any sense, giving 
evidence. It is only in judicial proceedings that 
evidence can be given, and the constitutional 
guarantee has reference alone to such a proceeding. 


1 In addition to the cases cited here and in the opinion 
in the principal case, see People v. McCoy, 45 How. Pr. 
216, cited in 23 Alb. L.J.146. There on indictment of a wo- 
man for murder of an illegitimate child at birth, the cor- 
oner had directed two physicians to go to the jail and 
examine her private parts to determine whether she had 
recently been delivered of a child. She objected to the 
examination, but being threatened with force, yielded, 
and the examination was had. Their evidence was of- 
fered at the trial, and ruled out. The court said the pro- 
ceeding was in violation of the spirit and meaning of 
the Constitution, which declares that “no person shall 
be compelled in any criminal case to be a witness 
against himself.” ‘They might as well have sworn the 
prisoner, and compelled her, by threats, to testify that 
she had been pregnant and had been delivered of a 
child, as to have compelied her, by threats, to allow 
them to look into her person, with the aid of a specu- 
lum, to ascertain whether she had been pregnant and 
been recently delivered of achild. Has this court the 
right to compel the prisoner now to submit to an exam- 
inationof her private parts and breasts, by physicians, 
and then have them testify that from such examination 
they are or the opinion she is not a virgin, and has had 
achild? It isnot possible that this court has that right; 
and itis too clear to admit ot argument that evidence 
thus obtained would be inadmissible against the pris- 
oner.”’ 





168 THE CENTRAL LAW JOURNAL. 








SALE OF ARTICLE—WARRANTY—EVI- 
DENCE. 





ROBSON v. MILLER. 





Supreme Court of South Carolina, January, 1880. 


1. Where, in an action for the purchase-money of acid 
phosphate, the defense is failure of the article to con- 
form to the quality warranted, material represented by 
defendant in his testimony to be the substance sold, may 
be exhibited to the jury, although defendant admits that 
the seller’s directions for composting were not wholly 
complied with. 


2. Where a merchant introduces, under his own name 
and guarantee, an acid phosphate, stating thatit will 
produce certain results when composted, his right to 
recover the value of certain bags of it sold by him can 
not be made to depend solely upon the correctness of 
the chemical analysis printed upon labels and attached 
to the bags by the manufacturer. 


* 3. The words, “fertilizers, compounded of the purest 
materials,” “of the highest standard,” “introduced un- 
der my own name and guarantee,” amount to an express 
warranty of good results from the article described, as 
a fertilizer. 


This was an action by plaintiff against the de- 
fendant to recover the price of eight tons of Rob- 
son’s acid phosphate. The defendant alleged 
that he purchased under plaintiff’s representa- 
tions, copying the statements contained in plaint- 


. iff’s cireular—that the acid phosphate proved to 


be utterly valueless and wholly unsuited for pre- 
paring 4 compost manure, that it injured the fer- 
tilizing properties of his cotton seed, etc., and 
claimed damages. 

While the defendant was on the witness stand, 
he exhibited lumps, some of which, he testified, 
were taken from the compost heaps, others from 
the field. T'o this plaintiff objected, as net per- 
tinent to the issue, and his objections being over- 
ruled, excepted. Witness did not, in every par- 
ticular, follow directions of the circular, but only 
varied when experience had demonstrated an im- 
provement. To all the bags were attached tags, 
apon which were stated their chemical constitu- 
ents. The circular ofthe plaintiff was as follows: 

‘““CHARLESTON, S. C., November 16th, 1875. 

“Having been engaged for twenty years in the 
guano trade, with eminent success, I deemed it 
advisable to introduce fertilizers under my own 
name and guarantee. I have made arrangements 
to have prepared a guano under my inspection 
and control, called Robson’s cotton and corn fer- 
tilizer. This guano is of the highest standard. It 
contains, among other valuable ingredients, three 
per cent. of ammonia, one and one-half per cent. 
of potash, and fourteen per cent. of available 
phosphate. 

**T have also prepared for me a compound acid 
phosphate of the highest standard. These fertili- 
zers are compounded of the purest materials,, and 
are manipulated and tested under the supervision 
of Dr. St. Julien Ravenel, of this city, whose 
name gives a warrant for its high character and 
adaptation for our soil.’ [Then come prices, ete. ] 

“T take this occasion to return my thanks to 








those who have so largely patronized the fertili- 
zers heretofore offered by me, and in soliciting 
their favorable attention to another, I pledge my 
‘best efforts to meet a continuance of confidence 
by keeping the highest standard of fertilizers. 
adapted to cotton and corn.’”? There was a great 
deal of other testimony, but it is not material to 
the points made and decided here. are 
~ The plaintiff requested the presiding judge to 
charge—1. That where an article of a certain and 
definite nature is to be manufactured, the seller 
can, in no sense, be considered as warranting it to 
be appropriate to the use to which the buyer in- 
tends to apply it, whether the seller be informed 
of such intention or not. 2. If the article sold 
failed to accomplish the results for which the de- 
fendant bought it, and there was no fraud on the 
seller’s part, and both buyer and seller relied on 
the same source of information, to wit, the analy- 
sis of the chemist, the plaintiff is entitled to re- 
cover. 3. If the improper and unskilful manipu- 
lation of the defendant, that is to say, the thick- 
ness of the alternate layers of cotton seed and 
acid phosphate in the compost heaps contributed 
to, or caused the results complained of, the de- 
fendant is himself responsible for these, and the 
plaintiff must recover. 4. As matter of law, 
whenever there is an express warranty, no implied 
warranty can arise. The express warranty, in 
this case, applies only to the constituent elements 
of the acid phosphate and the supervision of Dr. 
Ravenel. If the proof offered by the defendant 
fails to show that these elements and this super- 
vision were wanting, as alleged, there was no 
breach of warranty, and the plaintiff must re- 
cover. 

The first the judge refused, saying it would 
only apply when the vendee gives the directions. 
The second he refused, because, as he said, the 
chemist, in this case, was the plaintiff’s agent and 
not the defendant’s. The third he charged as 
correct. The fourth he modified by extending 
the express warranty to the good results as a fer- 
tilizer. as well as to the ingredients. He had pre- 
viously charged that the plaintiff had contracted 
to sell the defendant an acid phosphate of good 
quality, and valuable as a fertilizer for corn and 
cotton, which, when composted with cotton seed 
in a particular manner, would produce a good re- 
sult, to.all of which the plaintiff excepted. The 
jury found a verdict for the defendant for $51. 
Plaintiff moved for a new trial, which being re- 
fused, he appealed to this court. 

WILLARD, C. J., delivered the opinion of the 
court: 

This was an action for the sale of goods, con- 
sisting of an article intended as a fertilizer, de- 
scribed as ‘*Robson’s Acid Phosphate.’’ The de- 
fense was a counter-claim in the nature ofa re- 
coupment, on the ground of the failure of the ar- 
ticle sold to conform to representations made by 
the plaintiff and intended as a warranty. 

On the trial a verdict was rendered for the de- 
fendant, and the plaintiff now brings befure us 
eertain exceptions, alleging error in the rulings of 
the circuit judge, and asks a new trial. These 
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exceptions will be separately considered. The 
first exception is to certain testimony and the ex- 
hibition of certain material represented to be the 
substance sold to the defendant by the plaintiff, 
and exhibited in connection with the testimony 
of the defendant given in his own behalf. The 
object of exhibiting the substance appears to 
have been to enable the jury to form a more in- 
telligent judgment of the nature of the commod- 
ity sold. Itis not materia: to inquire what in- 
ferences could be properly drawn from the ap- 
pearance of the material thus exhibited; but there 
can be no doubt that it was competent to show to 
the jury what was claimed to be evidence offered 
by the condition of the material itself, as to 
whether it was in conformity to the character as- 
cribed to it by the vendor. The plaintiff states as 
a reason for this objection that it appeared by the 
defendant's testimony that he had not followed 
the directions of the plaintift in treating the sub- 
stance, preparatory to its use asa fertilizer, and, 
therefore, the condition of the material, as exhib- 
ited, was not to be attributed to any defect in its 
condition at the time of sale, but to the improper 
treatment of the defendant. All this was matter 
for the consideration of the jury and is not per- 
tinent to the question of the competeney of the 
testimony. The jury had aright to know what 
was done and its effect upon the material; and the 
exhibition of the material, and the statement of 
the mode in which it was actually treated, had a 
clear bearing on the facts put in issue. This ex- 
ception should be overruled. 

The remaining exceptions are to the refusals of 
the circuit judge to charge propositions sub- 
mitted by the plaintiff for that purpose, and for 
alleged errors in the matters actually charged by 
him. The first proposition of the requests to 
charge is as follows: ‘That when an article of a 
certain or definite nature is to be manufactured, 
the seller can, in no sense, be considered as war- 
ranting it to be appropriate to the use to which the 
buyer intends to apply it, whether the seller be 
informed of such tention or not.’? It may bein 
remarked that this purports to bea rule of implied 
warranty where no express warranty or repre- 
sentation is given, and, 9s such, is inappropriate to 
the case in hand, which is altogether one of ex- 
press warranty, or, as the plaiftiff views it, of 
misrepresentation. But the proposition is, in 
itself, unsound in the form stated, inasmuch as it 
embraces cases as applied to which it would lead 
to conclusions contrary to law. It is equivalent to 
saying that when one undertakes to manufacture 
for another an article that has a known value and 
use, it is not an implied condition of the contract 
that the manufacturer shall produce an article fit 
for the use to which such article is commonly put. 
This is equivalent to saying that a baker is not 
bound to produce bread that can be eaten. The 
proposition was, therefore, untrue, and was prop- 
erly refused. 

The second proposition submitted for charge 
was as follows: ‘If the article sold failed to ac- 
complish the results for which, the defendant 
bought it, and there was no fraud on the seller’s 











part, and both buyer and seller relied on the same 
source of information, to-wit, the analysis of the 
chemist, the plaintiff is entitled to recover.’’ This 
proposition tended to present the question as de- 
pending wholly upon the nature and quantity of 
the constituent chemical elements of the commod- 
ity at the time of the sale, whereas the question of 
the value of the commodity depended upon the 
facet whether it would act ina particular manner 
when composted with certain other materials in 
the manner prescribed by the plaintiff, so as to 
make a valuable fertilizer. A circular, issued by 
the plaintiff, was in evidence. It was for the jury 
to say whether the statements of that circular con- 
stituted the basis of the purchase by the defend- 
ant. In this circular the plaintiff stated that he 
had deemed it advisable to introduce fertilizers— 
using his own words—‘‘under my own name and 
guarantee.’ The circular does not give the chem- 
ical composition of the **Acid Phosphate.’’ ‘The 
plaintiff, in his testimony, states the value of his 
article to depend on the fact that when composted 
in a particular manner, with certain materials, it 
retains the ammonia evolved, which would other- 
wise escape, in a form suitable for application to 
plants. He alleges that his ‘‘Acid Phosphate’’ is 
not a mannre in itself, but that it becomes such 
under the treatment prescribed for it. 

It appears by the plaintiff’s own case that the 
question at issue was not confined to the inquiry 
whether the article sold had, at the time of sale, 
certain chemical constituents of a certain charac- 
ter and in certain quantities. 

The, proposition under consideration was defect- 
ive in tending to withdraw the attention of the 
jury from the material features of the case, and 
confine them to the narrow question whether such 
constituents were present at the time of sale. It 
might well be that. as it regards the analysis of 
the article in its condition at the time of sale, both 
buyer and seller might be compelled to rely on 
the representations of a chemist; but that fact, 
even in the absence of fraud on the part of the 
seller, could not, in itself, become decisive of the 
plaintiff's right to a verdict, as it was made to be 
by the plaintiff's proposition. 

The fourth request was charged, subject only 
to the modification of ‘-extending the express war- 
ranty to the good results of a fertilizer, as well as 
to the ingredients.’’ This modification, as well as 
the remainder of the charge, is in substan- 
tial harmony with what has been already held 
herein, and the appeal should be dismissed. 

Appeal dismissed. 


FIRE INSURANCE—CONTRACT OF INDEM- 
Nt x—LANDLORD AND TENANT. 





DARRELL Vv. TIBBITTS. 





English Court of Appeal, May, 1880. 


Premises were held under a lease containing a co ve- 
nant to repair, under which the tenant was liable to re- 
pair injury by gas. An explosion of gas damaged the 
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premises. The tenant recovered compensation from 
the party who caused the explosion, and repaired the 
premises. The landlord had received payment under a 
fire policy, and the insurer, on discovering that the 
premises had been repaired, sued for the return of the 
money so paid. Held (reversing the judgment of Lush, 
J.), that the plaintiff was entitled to recover. 


In the year 1867, a person named Forbes let a 
house in Brighton to a Mrs. Bonner by a lease 
which contained a covenant on the part of the 
lessee to repair, ‘“‘except casualties by fire, demo- 
lition by storm or tempest, of building or any 
part thereof, or destruction by foreign enemies,” 
but the lessee was liable in the case of explosion 
by gas. There was a covenant by the lessor to 
insure in some accredited office, and if the prem- 
ises were destroyed by fire. the sum recovered 
under the insurance was to be applied in repairing 
the premises. 

Forbes, the lessor, insured the house with 
the Union Assurance Society, by a policy 
which covered injury by explosion of gas. In 
the year 1877, the Corporation of Brighton, in 
repairing the streets made use of a steam roller, 
the weight of which broke the gas pipes in the 
street, and caused an escape of gas and an explo- 
sion on the demised premises, which did serious 
damage. An action was brought against the cor- 
poration in the name of the lessee of the house, 
Mrs. Bonner, and the corporation paid compensa- 
tion to her for the injury caused by the explosion, 
and she repaired the premises. Forbes, the les- 
sor, made a claim under his policy, and some ne- 
gotiations between him and the Union Assurance 
Society took place. While these negotiations 
were pending, Forbes sold the reversion and the 
policy of insurance to the defendant. The assur- 
ance society paid a sum of 750/. to the defendant, 
in respect of the claim under the policy. 

Afterwards, when it was ascertained by the as- 
surance society that the premises had been re- 
paired by the lessee, they demanded from the de- 
fendant the return of this sum of 7501., and on his 
refusal to return it, the plaintiff, as secretary of 
the assurance society, brought an action against 
the defendant to recover the 7501. 

At the trial Lusu, J., gave judgment for the 
defendant, and the plaintiff appealed. 

Brett, L. J.: 

The case which we have to consider was heard 
in the court below before Lush, J., but we have to 
give our decision here on a point which was not 
raised nor argued before the learned judge, from 
whose judgment the appeal is brought, and we 
have to consider an authority which has been 
cited before us, but which was not referred’to in 
the court below. Lush, J., seems to have treated 
the case as one which must necessarily come be- 
fore the Court of Appeal, and he gave what may 
be called a formal judgment, not having heard the 
argument which we have heard, and not having 
had his attention directed to the authority which 
has been cited tous. We are not, therefore, over- 
ruling a considered judgment in allowing this ap- 
peal. The question to be decided arises on a pol- 
icy of fire insurance. The case was opened in 





such a way as to induce us to be prepared for the 
consideration of a doubtful point of law, that is 
to say, whether a fire insurance policy does in fact 
embody a contract of indemnity, as a policy of 
marine insurance does. It wassuggested to Lush, 
J., that this was a point of great difficulty; but it 
turns out now that the question has already been 
clearly and definitely decided by a judgment 
which is binding upon us, being a decision of the 
Court of Appeal, but which was not referred to at 
the trial. The case I mean is North British and 
Mercantile Insurance Company v. London, Liver- 
pool and Globe Insurance Company; and, as that 
case has decided the point which was supposed to 
be epen, the only real point now to be decided is 
little more than a mere technicality, and that is 
whether, having regard to the particular facts of 
the case, the plaintiff is entitled to maintain this 
action. The decision to which I have referred 
shows plainly that if the tenant in the case now 
before us had not done the repairs, the insurance 
company would have been bound to pay to the 
landlord the amount for which he was insured, and 
would then have been entitled to bring an action 
in the landlord’s name against the tenant to re- 
cover the amount which they had so paid, which 
is really saying. in other words, that a policy of 
fire insurance isa contract of indemnity, in the 
same way as a policy of marine insurance is. The 
case cited shows further that if the landlord had 
brought an action against the tenant before he had 
received from the insurance company the money 
for which he was insured, he would have been en- 
titled to recover; for the tenant could not have 
set up in answer to such an action that the land- 
lord was insured; and, moreover, if the landlord 
had recovered from the tenant an amount of dam- 
ages equivalent to the injury caused by the refusal 
of the tenant to repair, the landlord could not 
then have recovered over again from the insur- 
ance company; that isso in the case of a policy 
of marine insurance, and also in the case of a policy 
of fire insurance; for both to that extent are con- 
tracts of indemnity. In the case now before us, 
the landlord has received payment from the in- 
surance company, not, it is true, as the result of 
an action, but still he has been paid; and the com- 
pany were liable, and could not have refused to 
pay him. An action was then brought in the 
name of the tenant against the Corporation of 
Brighton, and money has been paid by the corpo- 
ration to the tenant, who accordingly did the re- 
pairs which were necessary. I do not think after 
all that these last facts are material; for the case 
in principle stands on the same footing as if the 
tenant had done the repairs out of his own pocket 
after the insurance company had paid the land- 
lord, so that default having been made by the 
tenant in the first instance, still the interest of the 
landlord in the building had since been made 
good by the tenant. Then arises the question 
whether the insurance company are entitled to 
get back the money which has been paid by them 
to the landlord, and the reason why they should be 
entitled to get it back in either event is that the 
tenant has done the repairs, or has paid damages 
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to the landlord. If the company are not entitled 
to recover, it follows that the landlord is in this 
position; he has all his interest in the building 
made good by his tenant, and he also receives 
payment from the insurance cempany, just as he 
would if the tenant had not repaired the-building. 
If this be so, the landlord in such a case will not 
be indemnified, but will be paid twice over, and 
thus there will be an absolute abolition of the 
doctrine of indemnity. This is a technical diffi- 
culty; and unless it can be got over, the essence 
of the doctrine of indemnity will be lost, and 
circumstances which no one could help or alter 
wi:! have destroyed it. In my opinion this 
difficulty, which consists in the form of action, 
can be got over. The case does not appear to me 
to come within the doctrine of failure of consid- 
eration, and therefore the money could not be 
recovered on that ground; there would be a 
difficulty in holding that it could, for the premiums 
have been paid, and they form a part of the con- 
sideration. If, however; the difficulty were to 
stand, there would be a breach of the essence of 
the doctrine of indemnity, as between the plaintiff 
and the defendant in the present case, and I think, 
therefore, that we ought to imply a promise on the 
part of the defendant that if, afterthe insurance 
company have paid him, when they could not 
resist his claim, he is relieved from loss, and the 
damage done is made good by the tenant, in such 
a case he will repay to the insurance company the 
amount which they have paid him, and in this 
way the essence of a contract of indemnity will be 
maintained. There is also another way in which 
it may be put. It is a well-established doctrine 
that in all cases where the subject matter of the 
contract is insurance against loss, whether marine 
or by fire, where the insured has been paid the 
amount of the lose by the insurers, the latter have 
a right to be put into the place of the insured. It 
follows that in the present case the insurance 
company have a right to be put in the position of 
the landlord, with regard to the rights belonging 
to the landlord, and the company would therefore 
have been entitled to sue in the landlord’s name, 
if the tenant had not done the repairs; and as the 
tenant has done the repairs, the company are 
entitled to the benefit of those repairs. 
follows, therefore, that the company are entitled 
to recover back from the landlord the money 
which they have paid him for the purpose of ef- 
fecting the repairs, which have since been done 
by the tenant. The plaintiff is therefore entitled 
to recover, and the appeal must be allowed; but 1 
wish to repeat that, although it isin form allow- 
ing an appeal, we are in reality giving our own 
judgment on a case which is different from that 
which was put before Lush, J., at the trial. 


Corton, L. J.: 


This case was not argued in the court below, 
and the decision to which our attention has been 
called was not cited. The first question which 
arises is whether a policy of fire insurance is a 
contract of indemnity. That question has been 
decided by the case to which I have alluded; 
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North British and Mercantile Insurance Company 
vy. London, Liverpool, and Globe Insurance Com- 
pany (ubi sup.) That case decided two points: 
First, that a policy of fire insurance is a contract 
of indemnity; and, secondly, that the insurer is in 
the position of a surety. A surety who has paid 
the debt of the person for whom he is surety is 
thereby placed in the same position as the origin- 
al creditor, and is entitled as against the principal 
debtor to all the rights and all the remedies which 
the original creditor had. In the case now before 
us, the landlord was entitled to recover the 
amount insured from the insurance company, and 
they were bound to pay him. The insurance 
company therefore stand in the position of a sure- 
ty who has paid the debt, and they are entitled to 
claim from the landlord his right to sue the tenant, 
who is liable on his covenant te the landlord. It 
was admitted on the part of the defendant that 
this might be so, but it was contended that it was 
not so in the present case, and that the insurance 
company had no right to demand from the land- 
lord to be allowed the benefit of the contracts into 
which he had entered. I am of opinion that this 
qucstion has been decided against the defendant 
by North British and Mercantile Insurance Com- 
pany v. London, Liverpool, and Globe Insurance 
Company (ubi sup.); for there isno difference in 
principle between the rights of a surety as against 
a wrong-doer and the rights to which he is enti- 
tled under a contract. The insurance company 
therefore, being in the position of a surety, are 
entitled to the rights to which the person whom 
they have paid is entitled. If money had 
been received by the landlord from the Cor- 
poration of Brighton, er from the tenant, the ip- 
surance company could have claimed that money; 
for they would have been entitled to say that it 
had come into the hands of the landlord with a 
liability attached to it, that is to say, a liability to 
recoup the company the amount which they had 
paid under the policy of insurance. In the pres- 
ent case the landlord has not actually received the 
money, but ithas been expended on his property 
in the execution of repairs. There may be a 
difficulty in saying what the exact form of the 
obligation is. The insurance company are not 
entitled to recover as in an action for money paid; 
but they are entitled to the benefit of what the 
landlord has got after they paid him under the 
policy of insurance. The difficulty arises from 
the fact that the money which the tenant has re- 
ceived has been expended on the house; but it 
seems to me that there is an implied contract on 
the part of the assured that he will hold for the 
benefit of the insurance company any money that 
he may receive under any covenant between him- 
self and his tenant. It is admitted that when the 
insurance company paid the money to the land- 
lord, the obligation imposed upon the tenant by 
the covenant in the lease was not known to them, 
and therefore it cannot be said that the insurance 
company gave up any right of whieh they were 
aware; and consequently they are entitled to the 
benefit of the sum of money which has been ex- 
pended by the tenant in repairing the house. 
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The appeal ought therefore to be allowed and the 
judgment reversed. 


THESIGER, L. J.: 


I agree that the plaintiff is entitled to recover 
in this case. Two objections have been taken to 
his recovering, the one substantial, and the other 
formal. The first, the substantial objection, is 
that the plaintiff has no right to recover back this 
sum of money, which has been paid by the assur- 
ance society to the defendant, although the de- 
fendant has, under the covenant in the lease, been 
recouped what he has lost. I am of opinion, 
however, that this objection is disposed of by the 
case of North British and Mercantile Insurance 
Company v. London, Liverpool, and Globe In- 
surance Company (uli sup.) The position of the 
parties in that case, and in the case now before us, 
is nearly identical. In that case there was a bail- 
ment of goods, here there is a bailment of a house; 
there is a lease with a covenant to repair, and the 
lessor insured against injury by gas, and he had a 
policy covering him in case the lessee should fail 
to perform her primary obligation. It was con- 
tended on behalf of the defendant that there is a 
difference between the rights of the assured in 
cases where the assured has aright or remedy 
against a tort-feasor, and cases where the right of 
the assured arises from a contract into which he 
has entered with a third person in respect of the 
loss. There may possibly be some exceptional 
cases in which a difficulty might occur; but I am 
of opinion that where a contract of insurance and 
a contract between the assured and a third party 
cover the same subject-matter, in such a case, as 
a policy of fire insurance is a contract of indem- 
nity, the assured is not entitled to take advantage 
of both contracts; but if he recovers by means of 
his contract with the third party, he cannot also 
recover on his contract with the insurer. The 
second objection is only formal. It is contended 
that there are no means by which the insurance 
company can recover back the money which they 
have paid; I am not pressed by this difficulty. It 
is quite clear that at the time when the money 
was paid the insurance company were bound to 
pay it. The assured cannot receive a double in- 
demnity, and 1 think that in such a case as this 
the court is bound, if necessary, to mould its 
forms, and so to carry out what is just and right; 
but this seems to me to be unnecessary in the pres- 
ent case, forI am of opinion that the plaintiff is 
entitled to recover upon principles that are well 
established. Either he is entitled to recover as in 
the old form of action at common law for money 
received, because the money was paid on the con- 
dition that the person who received it had sus- 
tained a loss, whereas in the present case he has 
in fact sustained no loss; or the plaintiff can re- 
cover on the equitable principle that, as the as- 
sured has been indemnified by the insurance com- 
pany, the company can claim to be subrogated 
into the rights of the assured, and thus to have 
the benefit of the contracts which the assured has 
entered into. I think that in one or other of these 
two ways the formal difficulty disappears, and for 





the reasons which I have given, I am of opinion 
that this appeal ought to be allowed. 
Judgment reversed. 





RAILROAD FIRES—NEGLIGENCE—AGENTS 
AND SERVANTS. 





KENNEY v. HANNIBAL ETC. R. CO. 





Supreme Court of Missourt, October Term, 1879, 


1. The evidence showed that immediately after the 
passage of defendant’s train fire sprang up on its right 
of way, adjoining plaintiff's premises, and after burn- 
ing there for some hours, was driven by the wind to 
plaintiff's premises and destroyed his property; that no 
fire was visible along the railroad until after the train 
had passed; that the wind had been blowing all day, and 
it was verydry. Held, thatthis was sufficient proof from 
which the jury might infer that the fire was occasioned 
by sparks or coals from the defendant’s engine, and that 
this made out a prima facie case that the fire was the re- 
sult of the carelessness or negligence of defendant’s. 
servants, and was the proximate cause of the damage 
to the plaintiff. 


2. An instruction authorizing a recovery for plaintiff, 
if defendant was negligent in permitting the accumula- 
tion of dry grass and other combustible matter on its 
right of way, to which fire was communicated by sparks 
or coals from its engine, and extended to plaintiff’s 
premises, although the engine, machinery and spark- ar- 
rester were of the most approved pattern and in per- 
fect order, and competently and skilfully managed, is 
erroneous, where no issué as to such negligent accumu- 
lation ot dry grass, or other combustible matter, is made 
by the pleadings or evidence. 


3. A railroad is not liable for damages resulting from 
the failure of its servants to extinguish a fire which they 
have discovered on its track, although it was caused by 
sparks or coals from its engine. 


Appeal from Caldwell Circuit Court. 

G. W. Easley, for appellant; Shanklin & Low, 
for respondent. 

HEnry, J., delivered the opinion of the court: 

The petition in this case alleged that on er about 
the 13th day of August, 1873, defendant, by its 
agents and servants, so carelessly and negligently 
ran and managed a locomotive engine on its road 
where it runs through plaintiff’s farm, that fire 
escaped therefrom, and was communicated to 
combustible matter on and in the vicinity of its 
railroad, and was carelessly and negligently per- 
mitted to burn by defendant’s employees in charge 
of the track, and whose duty it was to put such 
fire ont; and, being permitted to burn, said fire 
escaped into adjoining land of plaintiff, and con- 
sumed and destroyed his meadows, fences, hay, 
straw, and cattle sheds and hog-pens. Defend- 
ant’s answer was a general denial, and also alleged 
that the injuries sued for were caused by the neg- 
ligence and want of care of plaintiff, und could 
and would have been avoided by the exercise of 
ordinary care and prudence on his part. This the 
replication denied. There was a trial, which re- 
sulted in a judgment for plaintiff, from which de- 
fendant has appeale3j. The question of contrib- 
utory negligence may be dismissed with the 
remark that there was no evidence to sustain it. 
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The evidence as to the origin of the fire was 
that of Folsom, and was in substance that on the 
morning of August 30th, 1873, he was working 
for defendant, as a section hand, at the east end 
of a section which extended through plaintiff’s 
premises, and that immediately after the passen- 
ger train going east passed, he saw fire spring up 
after it, on the right of way adjoining plaintiff's 
premises, and after burning on the right of way 
for some hours, the fire was driven by the wind on 
to plaintiff's premises, and destroyed the property 
described in the petition. That no fire was visible 
along the railroad until after the train passed. It 
was very dry and the wind had been blowing all 
day. Styles testified to the same facts substan- 
tially. Itis of no consequence whether there was 
a great or an inconsiderable accumulation of dry 
grass on defendant's right of way, in consequence 
of the negligence of defendant’s employees, if. 
owing to their negligence. sparks were emitted, 
or Coals of fire or cinders fell from the engine, 
and set fire to the dry grass upon the right of way 
and the fire thus started was carried by the wind 
into the premises of the plaintiff. As was held 
in another case between these parties at the pres- 
ent term of this court, from the facts directly 
proved the jury were at liberty to infer that the 
fire on the right of way was occasioned by sparks 
emitted,”or coals of fire or cinders falling upon it 
from the engine. If the fire was thus kindled on 
the right of way, it was prima facie evidence that 
it was the result of the carelessness and negligence 
of defendant’s servants, and that it wasa proxi- 
mate cause of the damage to the plaintiff. It is 
no defense that the fire originated on the right of 
way, and not in the meadow, but was carried from 
the road into the meadow by the wind. The in- 
jury which the plaintiff sustained was directly 
traceable to the fire which escaped from the en- 
gine, and if that escape of fire was in consequence 
of defendant’s negligence, the plaintiff is entitled 
to recover without regard to any negligence of 
the company in permitting an accumulation of 
dry grass upon its right of way. Three of the 
instructions for plaintiff are identical with those 
given for plaintiff in the case between these par- 
ties before cited. 

A fourth was given to the effect that if defend- 
ant permitted dry grass or other combustible mat- 
ter to accumulate along the railroad, and that the 
fire was communicated to it, and then eseaped to 
and burned plaintiff’s fence, etc., the jury should 
find for him, although the engine, machinery and 
spark-arrester were of the most improved pattern, 
in perfect order, and under the management of 
competent and skilful servants, who were at the 
time carefully and skilfully managing them. 

It was neither alleged in the petition, nor estab- 
lished by the evidence, that the company negli- 
gently and carelessly permitted an accumulation 
of dry grass or other combustible matter on its 
right of way. No such ground of recovery is re- 
lied upon in the pleading, and this instruction 
Was upon an issue which was neither made by the 
pleading nor the proof. That there was dry grass 
on the right of way which caught fire, can not be 





disputed ; but the facts that it was a very dry sea- 
son, that the wind was prevailing throughout the 
day, and yet that the fire burned for hours upon 
the right of way before it extended into plaintfff's 
premises adjoining, show that there was no negli- 
gent accumulation of combustible matter on the 
right of way. Although the jury may have be- 
lieved from the evidence that defendant’s engine 
was supplied with the most approved spark-arrest- 
er,and competent and skilful hands to manage 
the locomotive, and that on that occasion they 
were careful in its management, and no negligence 
whatever was attributable to them, yet they 
were directed by the court by this instruc- 
tion to find for plaintiff, if they found from the 
evidence that the company had negligently per- 
mitted an accumulation of dry grass along the 
railroad, when nothing of the kind was either al- 
leged in the petition or proved by the evidence. 
The court did not err in refusing the second, 
third and fourth instructions asked by defendant. 
They contained the same vice found in defend- 
ant’s fourth instruction, in the other case between 
these parties mentioned, supra, to which we refer 
as containing our views on the subject. When 
this case was here on a former occasion, the judg- 
ment was reversed, because plaintiff was allowed, 
under an instruction of the court, in addition to 
the value of the property, to recover damage by 
way of interest on such value. 63 Mo. 99, 3 Cent. 
L. J. 400. It was observed in the opinion: ‘It 
was gross negligence on the part of the defend- 
ant’s employees, to suffer the fire to escape into 
plaintiff's meadow, when it could have been read- 
ily prevented. Whether the issue presented by 
the pleadings authorized such evidence, is doubt- 
ful, and whether the variance under our statute 
(Wag. 1033, sec. 1), could have been taken ad- 
vantage of in this court for the first time, it is un- 
necessary to decide. As the case must be remand- 
ed for the error in regard to interest, the objec- 
tion can be removed by amendment.”’ In accord- 
ance with the suggestion when the case went 
back, the petition was amended, and the facts al- 
leged in regard to the conduct of the defendant’s 
section hands fully established on the trial; but 
no instruction was asked on that aspect of the 
case, and the claim to recover on that ground 
seems to have been abandoned. Two of the 
judges, Sherwood and Hough, did not concur in 
the remarks quoted from the opinion. The rec- 
ord did not present the question of the liability of 
the company for the neglect of its section hands 
to extinguish the fire, and therefore the remarks 
on that subject are not authoritative, but only en- 
titled to that consideration which is due to any 
observation on legal questions falling from the 
able and learned judge who delivered the opinion 
of the court. With due deference to him, we hold 
that the company is not liable, because its serv- 
ants neglected to extinguish the fire when they 
discovered it on the track. It was their duty as 
citizens to prevent the spread of the fire, and by 
their conduct on the oecasion, as testified to by 
one of their number, they manifested a cruel and 
brutal indifference to the destruction of a neigh- 
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bor’s property; but it was not in the line of their 
employment and was no more their duty to ex- 
tinguish the fire than that of any other person 
wo saw it. Railroad v. Shepley, 39 Md. 251. To 
illustrate: Ifa fire should originate on A’s prem- 
ises through no fault of his, and should extend to 
B’s and consume his property, A, if not liable for 
the occurrence of the fire, would not be liable on 
the ground that carpenters, whom he had em- 
ployed in repairing or building on his premises, 
or laboring men whom he had employed to dig a 
ditch through his farm, had neglected to extin- 
guish it. If not liable for the origin of the fire, 
he can not be so held on account of the neglect of 
a social duty by persons in his employment, in a 
business not connected with the origin of the fire, 
or imposing any duty to extinguish it in addition 
to that which every citizen owes to society. In- 
asmuch, however, as the plaintiff does not seem 
to rely upon that ground for a recovery, we shall 
not now give it any further attention. 

Judgment reversed and cause remanded. Nap- 
TON and NorTON, JJ. concur. Houas, J., and 
SHERWOOD, C. J.. concur in the result. 


Nore.—1. The decision of the court in this case, as 
contained in the first paragraph of the syllabus, is sus- 
tained by all the authorities and is manifestly correct. 
See Smith v. London, etc. R. Co., L. R. 6C. P. 14; 
Burke v. Nashville, ete. R. Co. 7 Heisk. 451; 
Pennsylvania R. Co. v. Stranahan, 79 Pa. St. 
405. The evidence in this case was not direct; it 
did not show that any one saw the fire communicated 
by the locomotive to the plaintiff’s premises, but it 
raised the only inference possible on the facts, 
and was ample to sustain the verdict. In the infancy 
of litigation of this character, it was contended that 
such proof ought not to be received; that if upon the 
discovery of a fire near a railroad track, the engines of 
the company were to be taken to be the cause of it, 
without any more evidence than the fact that one of 
them had at some time previously passed within a 
short distance of the scene of the calamity, the com- 
pany might frequently be mulcted in damages which, if 
the truth were known, were caused by a spark from the 
pipe of a passing pedestrian, or by the discarded cigar 
of a careless passenger. But it was answered that 
while the latter contingencies were possible, the former 
was more probable, and afforded a presumption suffi- 
ciently strong to support a verdict finding the railroad 
company to be the delinquent and entitled to reim- 
burse the sufferers. 

2. As aproposition of law, the instruction stated in the 
second paragraph of the syl/abus is also correct. It is 
not alone in the construction and management of its 
engines that a railroad corporation is required to use 
care to prevent damage by fire. Itis likewise its duty 
to see that its right of way is not in such a condition 
as to increase the chances ofdanger. The legislature, 
in chartering such corporations,no more intended that 
they should run their engines on premises surrounded 
and covered with combustible material, than they did 
that they should use locomotives without spark-arrest- 
ers or other safe-guards. ‘‘The ignition of combusti- 
ble material lying on the track of a railroad by sparks 
dropped by a passing engine, is not an unavoidable 
accident. The removal of the combustible matter 
from the road is an obvious and sure protection.’’ 
Flynn v. San Francisco, etc. R. Co., 40 Cal. 14. The 
court in the principal case did not find fault with the 
law as laid down by the trial judge in the abstract, but 





were simply unable to sustain the giving of such an 
instruction in the absence of any averment in the*peti- 
tion, or any evidence on the trial, of any such omis- 
sion on the part of the defendant. The matter was 
therefore only one of pleading and evidence, and had 
the allegation and proof not been wanting, the in- 
struction would have been sustained by the court as 
in accord with the great weight of authority. Kellogg 
v. Chicago, etc. R. Co. 26 Wis. 223; Toledo, ete. R. 
Co. v. Wand, 48 Ind. 476; Burlington, etc. R. Co. v. 
Westover, 4 Neb. 268; Henry v. Southern, Pacific R. 
Co., 50 Cal. 176; Pittsburgh, ete. R. Co. v. Nelson, 57 
Ind. 150; Salmon v. Delaware, ete. R. Co., 38 N.J. 
(Law) 5; s. c. 39 N. J. (Law) 299; Smith v. London, 
ete. R. Co., L. R.5C. P. 98; s.c., L. R. 6C. P. 14; 
Troxler v. Richmond, ete. R.Co., 74 N. C. 377; 
Flynn v. San Francisco, ete. R. Co., 40 Cal. 14, and 
see Illinois Cent. R. Co. v. Mills, 42 Ill. 407; Ohio, ete. 
R. Co. v. Shanefelt, 47 Ill. 497; Illinois Cent. R. Co. 
v. Frazier, 47 Ill. 505; Bass v. Chicago, ete. R. Co., 
28 Ill. 9; Rockford, ete. R. Co. v. Rogers, 62 Ill. 346; 
Kansas Pac. R. Co.v. Butts, 7 Kas. 308. 

3. But as regards the law as laid down by the learned 
court in the principal case, and as stated in the third 
paragraph of the syllabus, we can not refrain from en- 
tering our strongest dissent, and protesting against 
such a rule being established in our law. The opinion 
of the judge who apparently speaks on this question 
for the whole court, is entirely without the support of 
authority, is wanting in reason, and is opposed to the 
plainest principles of public policy. Although the 
point was not necessary to the disposal of the case, the 
court decide it as explicitly as they could have done 
had the case depended upon it; although the over- 
ruling of a previous decision and the establishment of 
a contrary rule certainly required some examination, 
the opinion bears upon its face thestamp of haste and 
want of consideration —for the only argument it offers 
is not applicable to public corporations, and the only 
authority it cites decided nothing of the kind. 

The duty of a railroad company to prevent, by every 
means in its power, loss to adjacent proprietors, 
through the running of its engines, is more than a 
**social duty’’—it is a legal one. The illustration 
which the learned judge gives is not apposite. It need 
not be argued, nor need we cite authorities to show, 
that the duties and responsibilities of corporations 
holding franchises and privileges granted by the State 
are greater than those of private individuals. <A pri- 
vate person running a locomotive through the streets 
of acity or the roads of the country, would be obliged 
to restrain the fire at all hazards, while a railroad 
company, being given by the State a license to use a 
dangerous agency, is liable only for negligence, not for 
accidents. But in consideration of this privilege some - 
thing is required of it; it must use care and diligence 
in preventing damage. Its engines must be properly 
constructed; they must be kept in good order; the 
best appliances for preventing the escape of sparks 
must be used; its engineers must be competent and 
careful, its servants must be active and vigilant. Its 
duty is to prevent damage to property of others 
through the agency which it is permitted to use. 
This it must do through its agents and servants. 
This being so whether the fire is in the furnace or on 
its track, as in the principal case, the duty is the 
same to keep it from the property of others if possible; 
and in the one case as in the other, if its servants have 
notice that the fire is likely to spread and are able to 
prevent it and do not, the failure to act is negligence, 
which will render the company liable for the loss. 
What is exactly within the ‘‘ line of their employ- 
ment’’ is not very material in such cases; for the ‘‘dis- 
position of the courts,’’ says Judge Redfield, ‘‘has been 
to give such agents and servants a large and liberal 
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discretion, and to hold the companies liable for all 
their acts within the most extensive range of their 
corporate powers.’’ 1 Redfield on Railways, § 130. 

As we have already said, the case of Baltimore, ete. 
R. Co. v. Shepley, 39 Md. 253, cited by the court in 
the principal case, and the only one, does not sustain 
their conclusion at all. There the question considered 
by the Court of Appeals of Maryland was whether, in 
such an action as this, it was competent for the plaint- 
iff to prove tnat none of the hands or employees of the 
defendant were present aiding and assisting in putting 
out the fire, the plaintiff stating at the time that he pro- 
posed to follow it by proving that a gang of ten or 
twelve men, employed for the purpose of repairs, on 
the section of the road where the fire occurred, were 
absent not on business of the company. This evi- 
dence was offered to prove negligence on the part of 
the company through its agents and servants—to show 
that these empioyees by thus negligently leaving their 
work were unable to render such assistance to the 
plaintiff as might have extinguished the fire, and was 
founded on the theory that one of the duties of the 
section hands of the company was to guard adjacent 
property from damage by fire from passing locomo- 
tives. The court held the evidence intompetent, Robin- 
son,J.,saying: ‘‘A company is not obliged to keep men 
stationed along the line of its road, either to guard 
against or to extinguish fires which may happen. 
With trains passing almost at every hour on many 
roads, and with a rapidity unknown to any other pow- 
er, it would be utterly impracticable to keep men sta- 
tioned at every point where a fire may occur. Toim- 
pose such a duty would not only be unreasonable in 
itself, but it would in fact make railroad companies 
insurers against loss by fire of all the property along 
the line of their roads. The proof thus offered was 
calculated to mislead the jury by leaving them to infer 
that the absence of the hands for the purpose of re- 
pairs on the section of the road where the fire oc- 
curred, and the failure on their part to assist in ex- 
tinguishing the same, was evidenee of negligence on 
the part of the defendant.’’ What the Maryland court 
did decide in this case was that the company was not 
bound to provide a police to watch the track and to 
extinguish fires which might be caused by passing en- 
gines, a proposition certainly correct. Indianapolis, 
etc. R. Co. v. Paramore, 31 Ind. 143. But this was 
very different from saying that the servants of the com- 
pany being present and having notice of the fire were 
not bound to render assistance, and that for their fail- 
ure the company would not be liable. 

This is a case of the destruction of property, but the 
illustration given by the learned court would apply 
equally to a less of life arising from the indifference of 
another. Suppose A’s house were situated near a riv- 
er, and his servants—his carpenters and laboring men, 
as in Judge Henry’s illustration—should observe B 
struggling in the water and refuse to assist him, or 
after he had reached the bank they should cast ‘im 
into the road and leave him there, whereby he died, 
A would of course not be liable for their acts either 
criminally or civilly. But the acts of the servants of a 
raiJroad corporation under somewhat similar circum- 
stances were regarded in a different light in a Mary- 
land case, There the locomotive of the defendant ran 
upon and seriously injured one Price, a trespasser on 
the track. He was taken up by two of the employees 
of the company and carried to an empty warehouse, 
where he was locked up and left without medical as- 
sistance. Inthe morning, when the warehouse was 
opened, life was extinct, but it was found that he had 
crawled about during the night and had bled to death 
for lack of attendance. In an action for damages, the 
jury were instructed that although the company was 





not responsible for running over Price, yet if hi 
death was subsequently caused by the negligence 
of the defendant or its agents acting in the 
course of their employment, it was responsible, 
It was argued in the Court of Appeals that the in- 
struction was wrong; that towards passengers, the 
company might be under an obligation to perform the 
ordinary duties of humanity but not toward strangers, 
and that it was no part of the duties of the conductor 
and telegraph operator (the persons who placed Price 
in the warehouse) to take care of persons requiring 
assistance along the line of the road. But the court 
said: ‘‘This we think free from doubt or difficulty. 
* * * To contend that the agents were not acting in 
the course of theiremployment in so removing and dis- 
posing of the party, is to contend that the duty of de- 
fendant extended no further than to have cast off by 
the way-side, the helpless and apparently dead man, 
without taking care to ascertain whether he was dead 
or alive, whether his life could be saved by reason- 
able assistance timely rendered. For sucha rule of 
restricted responsibility, no authority has been pro- 
duced and, we apprehend, none can be found.’’ 
Northern Cent. R. Co. v. State, 29 Md. 420. 
Fortunately, however,there is authority in the books 
directly in point and entirely opposed to the inconsider- 
ate and impolitic rule laid down in the principal case. 
In Rolke v. Chicago, etc. R. Co., 26 Wis. 537, this 
question was the only one considered. The engine ot 
a gravel train on which were a number of employees 
of the defendant destroyed the plaintiff’s property. 
The latter asked an instruction that if the servants of 
the company knew of the existence of the fire, they 
were bound to use diligence in extinguishing it, and 
that if, knowing that the fire had been communicated 
to his property, they used no efforts to extinguish it, 
but went away and left it burning, such conduct on 
their part was evidence of negligence and should be 
taken into consideration in determining the question 
whether the train was managed with care with regard 
to fire. There was a verdict for the defendant which 
was reversed on appeal. Cole J., who delivered the 
opinion of the court said: ‘*‘We think this instruc- 
tion should have been given. It appears that the 
train in question was a gravel train, engaged in the 
repair of the road bed and had about twenty eight 
men on the train. Andeven if it had been prudent 
and necessary for the train itself to move off to the 
proper station as soon as it was unloaded, in 
order to avoid collision with other trains, what 
difficulty was there in leaving behind a sufficient num- 
ber of men to put out the fire? It was adry time in 
the summer, when a fire kindled upon the track of the 
road would very likely spread to the adjoi ning prem- 
ises. Men of ordinary care would, under such cir- 
cumstances, use proper diligence to prevent the fire 
from communicating tu the property of others. And 
if, according to the hypothesis upon which the in- 
struction is framed, the employees of the company 
knew that a fire had been kindled on the track by 
means of the locomotive, they were certainly bound 
to use ordinary care and diligence to extinguish it; 
and if they uesd no efforts whatever to extinguish it, 
but went away and left it burning, such conduct, we 
think, would amount to gross negligence. These re- 
marks are made with reference to,the character and 
condition of the train in question. It wasa gravel 
train, and there could be no difficulty, even if the 
train moved off, in leaving behind a portion of the 
men to look after the fire. In the case of an ordinary 
freight or passenger train, evenif the employees knew 
that the locomotive had kindled a fire upon the track, 
yet it might not be possible to stop the train and put it 
out, or leave behind any one for the purpose. The 
safety of the train and passengers would be a matter 
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of first importance, and negligence could not neces- 
sarily be imputed if the servants left the fire burning 
without using any efforts to extinguish it. But the 
instruction, when applied to the facts of this case, 
raises quite a different question; and that is whether, 
when a fire has been set by a gravel train which has a 
large number of men on the train who know about the 
fire, they can all go away leaving the fire to spread 
and destroy the property of others without be- 
ing guilty of negligence. * * * * If the jury 
found from the evidence that the supposed facts were 
established, we have no doubt the company would be 
liable for the loss occasioned by the fire.’’ In Bass v. 
Chicago ete. R. Co., 28 Ill: 9, amongst other allega- 
tions in the plaintiff’s petition for damages 
caused by the defendant’s engines, the failure of 
the servants of the latter to assist in extinguishing 
the fire was set out and a demurrer thereto filed. 
‘*The plea,’’ said Breese, J., ‘‘set up by the defend- 
ant for the refusal is so absurd as to be unworthy 
of notice, any further than to stamp it as unworthy 
of civilized and Christian men. They had no right, 
forsooth, to enter upon the premises for such a pur- 
pose! Has it come to this, that citizens of this com- 
munity are not permitted to enter the premises of an- 
other, whose house or barn is on fire, to extinguish 
the flames? Is any license necessary for a purpose so 
benevolent? Would nct savages, prompted by their 
own instincts, rush tothe rescue of property so en- 
dangered? It is sad and humilitating to contemplate 
the fact that employees of a railroad company, acting 
under a charter granted by this State, should be so 
lost to all calls of benevolence and kindness—to all the 
common instincts of the most ordinary humanity—as 
to refuse to aid in extinguishing a fire which their 
own employers, by their negligence, had originated; 
which threatened the destruction of valuable prop- 
erty, and which they had power to prevent. We are 
shocked at the exhibition of such heartless, such 
criminal indifferencs, and can find no apology for it.’’ 
The language of Breese, J., was cited with approval 
in the Wisconsin case, ante, and will certainly com- 
mend itself as better policy, better justice and better 
law than that promulgated in the principal case, even 
though we may not be prepared to go to the extent of 
Chief Justice Best in the celebrated Spring Gun Case. 
“Tt has been argued,’’ said he, ‘‘ that the law does 
not compel every line of conduct which humanity or 
religion may require; but there is no act which Chris- 
tianity forbids that the law will not reach.’’ Bird v. 
Holbrook, 4 Bing. 641. : 








ABSTRACTS OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


PUBLIC EMPLOYMENT—WAREHOUSING AND CoM- 
PRESSING COTTON NOT A.—A business privati juris 
can not be declared by the courts publict juris, and 
this principle is not affected by the circumstance that 
itis carried on by a corporation. The business of 
warehousing and compressing cotton is privati juris. 
It will not, in the absence of legislation, become 
publici juris by reason of its extent. The business is 
free to every one who wishes to engage in it. No grant 
or franchise need be obtained from the State to author- 
ize those desiring to do so to embark in this character 
of business. It is not one of the employments which 
the common law declares public. Coggs v. Barnard, 
2Ld. Raym, 99; 2 Parsons on Cont. 189; Story on 





Bail. § 442. Supreme Court of Texas. Opinion by 
Moore, C. J.—Ladd v. Southern Cotton Press Co. 


CORPORATIONS—TRANSFER OF SHARES—LIABILITY 
OF COMPANY FOR WRONGFUL ISSUE OF CERTIFI- 
CATE.—1. The by-laws of a corporation provided 
that a transfer of its stock should be made in writing, 
and that upon the presentation of such transfer with 
the certificate to the secretary. a new certificate should 
be issued to the assignee, and the certificates of stock 
contained a provision to the like effect. B, the owner 
of stock, transferred the same with the certificate to 
F, from whom plaintiff received a transfer with the 
certificate for value. B subsequently transferred the 
stock for value to M, but without the certificate. The 
corporation issued a new certificate of the stock to 
M. Held, that the corporation was liable to plaintiff 
for the value of the stock, even though the record in 
the books of the company showed title to the stock in 
M at the time plaintiff purchased the certificate. 2. 
The records of the corporation were not constructive 
notice to persons dealing in its stock. Supreme Court 
of Texas. Opinion by BONNER, J.—Strangev. Hous- 
ton, etc. R. Co. 22 Alb, L. J. 158. 


INJUNCTION—PUBLICATION INJURIOUS TO TRADE. 
—Defendant, who had letters patent for a ‘‘carpet ex- 
hibitor,’’ issued circulars setting forth that plaintiffs, 
who also held letters patent fora carpet exhibitor, 
‘‘or other irresponsible parties,’’ professed to have 
‘*a new carpet exhibitor, intending to make consider- 
able profit before legal proeeedings put a stop to their 
nefarious efforts,’’ and that plaintiffs had no right 
**to make, sell or lease any carpet exhibitors,’’ and 
threatening legal proceedings against any one ‘‘pur- 
chasing, leasing or using such exhibitor.’’ It ap- 
peared that no suit for infringement of. patent had 
been commenced, and it did not appear that defend- 
ant intended to commence any. Held, that a State 
court had jurisdiction to enjoin defendant from issu- 
ing the circulars, and that there was sufficient shown 
to authorize an injunctidn. Supreme Court of New 
York. Opinion by PotTER, J.—Croft v. Richard- 
son. 22 Alb. L. J. 152. 


LOTTERY GRANTS MUST BE STRICTLY CONSTRUED 
—LIABILITY OF SURETIES.—Where a statute author- 
izes a city council to devise a lottery scheme, and sell 
such scheme, and the city devises a scheme on the 
ternary plan, no lettery can be conducted under such 
grant in any other way whatever, and the sureties of 
the proprietor of such lottery can not be held liable 
for tickets sold by him in a single number lottery. 
Affirmed. Court of Appeals of Kentucky. Opinion 
PER CuRIAM.—Meredith v. Barron. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 
‘July, 1880. 


WRIT OF ENTRY— MISNOMER—RECORDS — CON- 
STRUCTIVE NOTICE.—In a writ of entry dated June 
2, 1877, submitted on an agreed statement of facts, to 
recover possession of certain real estate in Chelsea, in 
the County of Suffolk, the plaintiff claimed title under 
asale to him by the sheriff of Suffolk County, made 
June 3, 1876, by virtue of a writ of execution issued 
upon a judgment recovered March 20, 1876, in the 
Superior Court for Suffolk County, in a suit by the 
plaintiff against Elizabeth B. Howarth, in which suit 
a general attachment was made December 21, 1874, of 
the real estate of said Elizabeth B. Howarth in Suf- 
folk County. The sheriff’s deed to the plaintiff was 
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dated June 3, 1876, and duly recorded the same day. 
‘The defendant, at the date of the plaintiff’s writ in 
this action, was the owner of a mortgage upon the de- 
manded premises, dated May 10, 1875, acknowledged 
May 17, 1875, and recorded August 9, 1875, by Charles 
O. Manny and Elizabeth B. Manny, his wife, in her 
right; but no actual possession of said premises un- 
der said mortgage, or otherwise, had been taken by 
the defendant. Elizabeth B. Manny, whose former 
name was Elizabeth B. Howarth, was married to 
Charles O. Manny at sometime prior to November 
12, 1874, and the premises were conveyed to her, and 
deed recorded some years previous to her said mar- 
riage, when her name was Elizabeth B. Howarth. A 
conveyance of other real estate in Suffolk County was 
made and recorded in Suffolk registry of deeds No- 
vember 14, 1874, by and in the name of Charles O. 
Manny and said Elizabeth B. Manny, his wife, in her 
right. The plaintiff did not kuow or hear of the mar- 
riage till after the entry of his writ in January, 1875, 
and knew her only by her maiden name. Upon the 
foregoing facts the superior court ordered judgment 
for the defendant, and upon appeal to this court it 
was held, 1. That as Elizabeth B. Manny did not plead 
the misnomer in the plaintiff’s action against her, 
and as the action proceeded to judgment and execu- 
tion, it was a waiver of the error, and the execution 
could properly be enforced against her and her prop- 
erty taken to satisfy it. Trull v. Howland, 10 Cush. 
109; Fitzgerald vy. Salentine, 10 Met. 4386; Sanford y. 
Hodges, 11 Gray, 485; Langmaid v. Puffer,7 Gray, 
378. As against her the demandant’s title is complete. 
2. That proper precaution required the tenant to ex- 
amine the records for attachments in suits against her 
before marriage in her maiden name, and for attach- 
ments against her in that name after as well as before 
her marriage. Anattachment of these premises made 
before her marriage on a writ against her in the name of 
Elizabeth B. Howarth would not necessarily be re- 
corded till after her marriage. The tenant thus took 
its mortgage subject to the attachment. 3. The fact 
that Elizabeth B. Manny made conveyance, after her 
marriage and before the attachment, of other real es- 
tate in the County of Suffolk standing in her maiden 
name, was not constructive notice to the demandant of 
her marriage. 4. The fact that the tenant was not in 
possession is not decisive. The pleadings putin issue 
only the demandant’s title; and the case being sub- 
mitted on an agreed statement of facts, it may be de- 
cided on its merits, and the only question open is 
whether the demandant can recover in any form of ac- 
tion. Esty v. Currier, 98 Mass. 500; West Roxbury 
v. Minot, 114 Mass. 546. Judgment for demandant. 
Opinion by EnpicotT, J.—Cleaveland v. Boston Five 
Cents Savings Bank. 


MECHANIC’S LIEN — CERTIFICATE — OWNERSHIP 
OF PREMISES—DEED NOT DELIVERED.—In an ac- 
tion to enforce a mechanic’s lien under Gen. Stats. ch. 
150, by petition inserted in a writ dated May 2, 1877, it 
was agreed that the respondent began to build a house 
upon the premisesupon which the lien was claimed, 
having agreed to purchase from the then owner and 
taken a bond for a deed inthe usual form, and made 
the agreement alleged between himand the petitioner 
not long after. December 1,1876,a deed was made to the 
respondent, but said deed was not delivered until the 
18th of January following, when the respondent made 
a deed of mortgage to one King, and both deeds were 
delivered at the same time. There was evidence that 
in November, 1876, during the erection of the build- 
ing, the respondent borrowed $150 of his daughter 
Emma, and afterwards borrowed of her a further 
sum of $250, and that he told her he would give her 
adeed when he gota deed and secure her on ‘‘the 








place.’’ On February 10th, 1877, without her knowl- 
edge, he executed and caused to be recorded, before 
the respondent’s certificate was ffled in the office of 
the town clerk, an absolute deed of the lot in ques- 
tion and of other real estate. Said deed remained in 
the registry until after the bringing of this suit, when 
it was taken away by respondent and placed in the 
hands of counsel. Said Emma was informed by her 
father that a deed had been made, but she never had 
possession of it, and there was no evidence that she 
ever had possession of the land described in it, or 
that she ever had any knowledge of its form and con- 
tents. The petitioner had knowledge of the making 
and record of this deed. The petition and certificate 
set forth that the respondent was the owner of the 
land. The court below found for the respondent and 
reported for the determination of this court the ques- 
tion whether upon the foregoing facts the petitioner 
was entitled to maintain his petition. Held, that the 
evidence warranted the finding, which the judge who 
presided at the trial must have made, that the deed 
to Emma was made for a valuable consideration; and 
that she assented to and accepted the deed in payment 
of the debt due her from the grantor; and that it fol- 
lows that the petitioner has lost his lien, because he 
did not state in his certificate filed in the town clerk’s 
office the name of the owner of the land, it being 
known to him. Opinion by SOULE, J.—Amidon v. 
Benjamin. 





SUPREME COURT OF MISSOURI. 
June 14, 188). 


NEGLIGENCE.—CONTRIBUTORY NEGLIGENCE—IN- 
JURY TO PASSENGER—LIABILITY FOR UNAUTHOR- 
IZED ACTS OF SERVANTS.—This was an action for 
personal injury to plaintiff’s ward, who was a minor. 
Plaintiff’s evidence tended to prove that the ward 
got on a freight train of defendant at Chillicothe, 
Mo., October 6th, 1875, without the knowledge or con- 
sent of his parents. That he rode on said car some 
ten miles, when he was discovered, being still in Liv- 
ingston county, Missouri, by a brakeman on said 
train, and was told by the brakeman if he wanted to 
ride he must help brake, and was placed at a brake 
and instrueted in the signals when to brake and signal 
the engineer; and when he got to Cameron he was 
told if he wanted to ride to St. Joe he must help coal 
up. That the brakeman permitted him to ride on 
said train and not in the caboose car attached to the 
train for the purpose of carrying passengers, till the 
train arrived at Cameron, a point forty miles west of 
Chillicothe. That at Cameron the boy, who was thir- 
teen years and ten months old, anda bright capable 
boy of his age, was directed by said brakeman to as- 
sist in coaling up the engine, which he did. That 
when it was coaled up the brakeman told the boy to 
get on top of acertain freight car if he wanted to 
ride to St. Joseph, which he did; and while riding on 
top of said train, and about one mile from St. Joseph, 
and in Buchanan county, the brakeman, by signs, di- 
rected him to adjust some boards on a car, which 
boards were falling off. That while he was in the act 
of so adjusting said boards, one of them, striking on 
and againsta post, hit and threw him off the train, 
which was then in rapid motion, and broke his leg, 
seriously injuring him for life. That the conductor of 
said train knew plaintiff was on the train at Cameron, 
and afterward to the time of the accident, but never 
spoke to him or gave him any directions in any way. 
Defendant’s evidence tended to show that the conduct- 
or had exclusive control of the train and all persons 














178 


THE CENTRAL LAW JOURNAL. 











on it. That plaintiff never paid any fare. That he 
secreted himself when he got on the train. That no 
employee of defendant had authority from defendant 
to carry passengers unless they paid their fare, or to 
permit any person to ride on any part of the train ex- 
cept in the caboose attached to the train for the pur- 
pose of carrying passengers. That this train had a ca- 
boose uttached. That all condueters and brakemen 
had been instructed never to carry any person without 
he paid his fare, and never to carry any person on a 
train other than in the caboose. That the brakeman 
had exclusive contro] of coaling up at Cameron, Mo., 
Held, on these facts: 1. The boy may be regarded as 
a passenger, at the time he was injured. The train 
being one on which passengers were allowed to be 
carried, although he boarded it without the know- 
ledge or permission of the conductor, yet, as the con- 
ductor, after he became aware of his presence, suf- 
fered him to remain, he was entitled to the same pro- 
tection, as if he had paid his fare. Wilton v. Middle- 
sex R. R., 107 Mass. 108. 2. The boy was not injured 
simply by reason of his being carried as a passenger in 
a dangerous position, in violation of the rules of the 
company. The order of the brakeman to adjust the 
boards, and his obedience thereof, must be regarded 
as the proximate cause of the injury. To render the 
master liable for the tortious acts of his servant, the 
act causing the injury must have been in the line of 
the servant’s duty and within the scope of his em- 
ployment. In this case, the brakeman had no control 
whatever over passengers; nor was it any part of his 
duty to employ or direct any person, much less a pas- 
senger, to perform any service on the train; and his 
negligence in so doing cannot be imputed to the de- 
fendant. It does not appear that the conductor was 
aware of the misconduct of the brakeman. The 
youth of the boy ‘‘may excuse him from concurring 
negligence, but it cannot supply the place of negli- 
gence on the part of the company, or confer authority 
on one who had none.’’ Flower vy. Railroad, 69 Pa. 
St. 216; Snyder v. Railroad, 60 Mo. 418; Towanda 
Coal Co. v. Heman, 86 Pa. St. 418. 3. Bad the injury 
been the result of an accident tu the train, the defend- 
ant would be held liable, as it does not appear that 
the regulations of the company, prohibiting passen- 
gers from riding elsewhere than in the caboose, were 
conspicuously posted as required by law. R. S. § 800; 
Higgins v. Railroad, 36 Mo. 418. If the rules were 
properly posted, the mere acquiescence of the conduct- 
orin the boy remaining on one of the freight cars, 
after discovering him, would not render the defend- 
ant liable, unless, perhaps, the boy could not read 
and the conductor was aware of that fact, and had 
reason to believe he was ignorant of the rules. Re- 
versed and remanded. Opinion by HouGnu, J.— 
Sherman v. Hannibal & St. Jo.- R. Co.3 
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SUPREME COURT OF KANSAS. 
July 12, 1880. 


CONTRACT— DISPUTE AS TO PRICE—AGENT.—1. 
Where parties contract for the doing of certain work, 
and the work is done and accepted, and it appears 
that there was a misunderstanding as tothe price to 
be paid for it, the law rejects the understanding of 
each, and awards reasonable compensation. 2. The 
same rule obtains where an agent is employed to con- 
tract for work, andin good faith, and with reasonable 
care and diligence, makes the contract, although such 


reasonable compensation exceeds the sum which the | 


agent was authorized to promise. Affirmed. Opinion 








by BREWER, J. All the justices concurring.— Turner 
v. Webster. 

ASSAULT WITH INTENT — SELF-DEFENSE—EVI- 
DENCE OF THREATS.—In a criminal prosecution for 
an alleged assault with intent to kill, where the de- 
fendant claims that he acted solely in self-defense and 
to prevent a felony from being committed upon him, 
and evidence is introduced tending to show that such 
were the nature and character of his acts, it is then 
competent for the defendant in corroboration of such 
evidence to introduce other evidence tending to show 
that the person on whom the alleged assault is alleged 
to have been committed, had, sometime previously to 
such alleged assault, assaulted the defendant with a 
deadly weapon, and had also threatened to kill him, 
which threats had been communicated to the defend- 
ant previously to such alleged assault. Reversed. 
Opinion by VALENTINE, J. All the justices concur- 
ring.—State v. Scott. 

PRESUMPTION AS TO DEEDS NOT PRODUCED — 
PURCHASE FROM GUARDIAN—DEED NOT DELIVERED 
EVIDENCE OF SALE.—1. Where, in an action to re- 
cover lands, the defendants claim title thereto by pur- 
chase, and the testimony discloses that they received 
deeds at the time of such alleged purchase, that these 
deeds are still in existence and in their possession, 
and they fail to produce them on the trial, or account 
for their non-production, the courts will not presume 
that such deeds are complete and sufficient, or uphold 
the title simply upon parol testimony of a purchase. 
2. Where four persons, one an adult and the others 
minors, are joint owners of a tract of land, and cer- 
tain parties claix to have purchased the interests of 
all four,at a public sale, from one representing himself 
to be the attorney in fact of the adult and the guardian 
of the minors, and upon such purchase accept deeds 
from him simply as guardian, and purporting to con- 
vey only the interests of the minors, and after pay- 
ment enter upon and improve the land: Held, in an 
action brought many years thereafter by the adult to 
recover her interest in the land, that parol testimony 
that the understanding both of the party selling and 
of the purchasers was, that the sale was of the inter- 
est of the adult as well as of those of the minors, to- 
gether with proof of payment of full sum bid, to him 
or to his successor as guardian, of delivery of posses- 
sion and the making of valuable improvements, would 
not take the case out of the statute of frauds, and 
that, notwithstanding the title attempted to be con- 
veyed by the guardian’s deeds did not in fact pass. 
Payment alone does not take a parol sale out of the 
statute of frauds, and the entry and improvement 
must be taken to have been made upon the faith of the 
title attempted to be conveyed by the deeds, rather 
than of that claimed through the parol contract. 3. 
A deed signed and acknowledged, but never delivered, 
may be good as evidence tending to prove a sale; 
but as a conveyance, or evidence of title, it amounts 
tonothing. Affirmed. Opinion by BREWER, J. All 
the justices concurring.—May v. Magrain. 








QUERIES AND ANSWERS. 





31. If property is replevied under process issuing out 
of a circuit court in the State of Missouri and delivered 
to the plaintiff, then levied upon. and attached by proc- 
ess issuing out of a justice court, is such levy and at- 
tachment valid? If not valid, is there any remedy to 
release the property? May the constable be restrained 
from selling the property till a final jadgment of the cir- 
cuit court. Cc. GC. A. 

Mound City, Mo. 
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CURRENT TOPICS. 





The President of the American Bar Association, in 
reporting to that body, at its annual meeting last 
week, the changes which have been made in the stat- 
utory law of the States during the past year, remarked 
that as in twenty-five States the sessions of the leg- 
islature are biennial, and that in twenty of these 
1878 was the off-year, there was less than usual to re- 
cord. Nevertheless the changes have not been few. 
Anti-Chinese legislation has continued in California, 
and railroad corporations have been attacked by stat- 
utory enactments, both in that State and Georgia. In 
Georgia a commission is named to fix rates. Maine 
has a law to prevent railroad employees from striking 
and stopping trains. Connecticut has a law to exam- 
ine men for color-blindness and prevent their employ- 
ment on railroads. Severe laws against robbing graves 
have been enacted in Iowa, Ohio and Maine. New 
York has a law against sending annoying letters. 
California and Georgia have laws which provide for 
appointing judges. pro tem by consent of parties. Cal- 
ifornia legalizcs warrants of arrests sent by tele- 
graph. Connecticut exempts property to the value of 
$1,000 belonging to pensioners from taxation. The 
laws of inheritance have been changed in Massachu- 
setts, giving husband or wife a greater proportion of 
property than heretofore, where the husband or wife 
dies intestate. Some States have attempted to rectify 
and improve their insolvent laws. New York has au- 
thorized the State to take assignments of claims of its 
citizens against other States and bring suit upon them 
in its name. Massachusetts has made life insurance 
policies on which two premiums have been paid non- 
forfeitable. South Carolina has enacted a law similar 
to that of New York, removing liens on real estate af- 
ter twenty years from Jast payment. Anti-tramp laws 
bave been passed in several States, seemingly much 
alike except as to the length of time and imprison- 
ment. New Jersey has forbidden the payment of em- 
ployees in store orders. Laws forbidding the inter- 
marriage of blacks and whites have been passed in 
South Carolina and other States. Massachusetts has 
appointed a commission to examine persons arrested 
for the first time to see if they can not be reformed 
without imprisonment. Georgia and Iowa have ap- 
pointed emigrant commissions to present facts to in- 
duce immigration. Georgia has passed a stringent 
usury law. New Hampshire has offered a bounty for 
the manufacture of beet sugar. Louisiana requires 
every person carrying on a business or profession, 
except agriculture and a few others, to pay special li- 
ecense fees. Such is Mr. Bristow’s ‘resume of the 
more important laws passed in asingle year by a 
part only of the legisiatures of the States. 





The question of the admissibility of the evidence of 
a judge as to what occurred on a former trial before 
him, was raised last month in England at nisi prius. 
On a trial for perjury, the counsel for the Crown 
called as a witness the chairman of the Court of Quar- 
ter Sessions in which the alléged false evidence had 
veen given, in order to prove, by his notes of the evi- 
dence, the exact words in which the prisoner’s evi- 
dence had been given. The witness objected to give 
evidence, and Mr. Baron Pollock said he thought the 
objection should be maintained on the ground of pub- 
lic policy, and suggested that the perjury should be 
proved by some other witness, a course Which was fol- 
lowed by the prosecuting counsel. ‘‘The authori- 








ties upon this question,’’ says the Weekly Reporter, 
*‘do not seem to be entirely consistent. In Reg. v. Gaz- 
ard, 8C. & P. 595, Patteson, J., advised the grand 
jury not to examine the chairman of quarter sessions 
before whom the alleged perjury had been committed, 
saying, ‘he is the president of a court of record, and 
it would be dangerous to allow such an examination, 
as the judges of England might be called upon to state 
what occurred before them in court.’ On the other 
hand, in Reg. v. Harvey, 8 Cox, 99, Byles, J., held, 
on a trial for perjury committed in a county court, 
that the county court judge ought to have been called 
to prove the perjury from his notes; and he held that 
the rule of exclusion did not extend to all judges of 
courts of record, but only to the judges of the supe- 
rior courts, and he said that if he himself were to be 
subpeenaed he should refuse to produce his notes. 
The real criterion however appears to be this: That a 
judge is a competent witness as to collateral matters 
occurring in his presence, though not as to anything 
done by him in his judicial capacity. Thus, in Rex 
v. Earl of Thanet, 27 How. St. Tr. 845, Heath, J., 
was admitted to depose as toa riot in court during a 
trial before him at the Maidstone Assizes.’’ We ob- 
serve that the text writers also do not agree upon the 
point. Mr. Justice Stephen treats the whole question 
as unsettled, for he observes that ‘“‘it is doubtful 
whether a judge is compellable to testify as to any- 
thing which came to his knowledge in court as such 
judge.’’ Stephen’s Dig. of Ev., Art. III. Mr. Green- 
leaf, citing Reg. v. Gazard, but no American case, 
lays down the rule broadly thus: **On grounds of 
public interest and convenience, a judge can not be 
called as a witness to testify to what took place before 
him on the trial of another cause,’’ (Greenlf. Ev. 
§ 365), while Mr. Wharton considers such a witness 
competent. Whart. Ev. § 600. In Welcome y. 
Batchelder, 23 Me. 8. it was held that the privilege 
was personal to the judge and that he might waive it. 
See also Jackson v. Humphrey, 1 Johns. 498; in re 
Heyward, 1 Sandf. 701; Grimmv. Hamel, 2 Hilt. 434; 
Highberger v. Hiffler, 21 Md. 338; Taylor v. Larkin, 
12 Mo. 103. 
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A novel case in the law of trade-marks was before 
the Louisville Chancery Court recently. One Arm- 
strong had a clothing store on West Market Street, 
Louisville, ina rented building which had an observ- 
atory. He advertised his business as the ‘*Tower 
Palace.’’ He subsequently removed to West Jeffer- 
son Street, into a building without atower, but con- 
tinued to call his store the ‘*Tower Palace.’’ The 
owner of the building with the observatory then 
opened a carpet store, which he called the ‘* Tower 
Palace Carpet Store,’’ but subsequently rented the 
store to defendants, who carried on a clothing busi- 
ness, and called it the ‘*‘Tower Palace.’’ Armstrong 
filed a bill to restrain the use of the name by the de- 
fendants, which the court dismissed. Humphrey, C., 
said: ‘*‘What is ‘Tower Palace’ the name of? Is it 
the name of a clothing house, or does it suggest any 
particular business? Or is ita name suggested mere- _ 
ly by fancy, and arbitrary in its character? Is it a 
name that would naturally or appropriately be given 
to any business, no matter what was its character, or 
to any building, no matter what its structure? It 
seems to me not. It seems to me that the name was 
meant to be descriptive; that it was suggested by the 
fact that it was appropriate, and that the descriptive- 
ness and appropriateness related to this house, inde- 
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pendent of the character of the business to be con- 
ducted init. Plaintiffs insist that the house is nota 
palace, nor the observatory a tower. But, while this 
is true, we are compelled to speak with entire accu- 
racy, and although the plaintiff has proved by an arch- 
itect that the ‘tower’ is not a tower, but has been 
called a ‘chicken-coop,’ yet I think it is too much to 
expect of men that in naming a conspicuous building 
they shall not be allowed to use the language of com- 
pliment. And it seems to me that a fine house may 
becalled a palace, and that the ornament on a high 
building like this may be called a ‘tower;’ and that 
‘tower-palace’ is not in the language of compliment a 
too exaggerated name for this particular structure. 
The newspapers, in describing the plaintiff’s opening, 
called particular attention to this tower, setting forth 
its command of all the territory adjacent to Louisville 
Itisto be observed that the sign on the tower was 
simply ‘Tower Palace,’ and not Tower Palace Cloth- 
ing House, and it is further proved that the iron slab 
at the front door has the words ‘Tower Palace’ cast in 
it. [think this name was suggested and adopted as 
appropriate to this particular building, and was given 
to the building itself, and that it does not matter who 
first called it ‘Tower Palace.’ The principles govern- 
ing trade-mark cases, andthe cases of which this is 
an example, are very analogous. Suppose that one 
invents a new article or compuund, and has no exclu- 
sive right to manufacture it under a patent, and gives 
to itan appropriate name which is descriptive of it, 
can he prevent others from making and vending this 
article under its proper name? Clearly not; for if such 
were the law, one would thus obtain what would be 
in effect a pérpetual monopoly of such new title or 
compound. Therefore, I think it well settled that 
one can not adopt asa trade-mark a name properly 
descriptive of the articie he makes or sells. There are 
many cases illustrative of this. Thus it has been held 
that the following are not such trade-marks as will be 
protected: ‘Dr. Johnson’s Yellow Ointment,’ Dr. 
Johnson being dead, and the contest being between 
strangers, and this having come to be the name of the 
article; ‘Vehn’s Vegetable Syrup;’ *Balm of Thous- 
and Flowers;’ ‘Paraffine Oil;? ‘Extract of Night 
Blooming Cereus.’ What is true of the name of an 
article must be equally true of the name of a build- 
ing. It would be unjust to its owner to limit him as 
to his tenants, or to prevent him from taking a proper 
advantage of its notoriety. No new tenant has any right 
to deceive the public into thinking the building is still 
occupied by a former tenant. But in so far as the 
public are deceived by the fact that the name of the 
building continues to be used, such misleading can 
not be avoided, any more than a belief that the first 
firm that manufactured ‘Paraffine Oil’ or ‘Essence of 
Anchovies’ will continue to exclusively supply the 
market with these articles. To make this even 
plainer, suppose a house built of red granite called 
by its first tenant Red-Granite House, or of brown 
stone so named Brown-Stone Palace, could such a 
tenant move away his business and sign to a brick 
house, ora frame house, and prevent all other ten- 
ants from calling the houses by their appropriate 
names? I am not willing to put this case solely on the 
ground that the name ‘Tower Palace’ was appropriate 
or descriptive of this building. I am inclined to 
think that whatever name had been given must adhere 
to it.’’ Armstrong v. Kleinhens. 1 Ky. L. J. 112. 
In Canal Co. v. Clark, 15 Wall. 327, Mr. Justice 
Strong said: ‘*‘ True, it may be that the use by a 
second producer in describing truthfully his product, 
of a name or combination of words already in use by 
another, may have the effect of causing the public to 
mistake as to the origin or ownership of the product; 





but if it is just as true inits application to his goods 
as it is to that of another who first applied it, and 
who therefore claims an exclusive right to use it, there 
is no legal or moral wrong done. Purchasers may be 
mistaken, but they are not deceived by false represent- 
ation, and equity will not enjoin against telling the 
truth.’’ See, also, Choynski v. Cohen, 39 Cal. 501; 
Glen Manufacturing Co. v. Hall, 61 N. Y. 226. 








NOTES. 


——At the session of the American Bar Association 
at Saratoga on the 18th inst., President Bristow gave 
the annual address which we have noticed in another 
column. The other papers and addresses followed on 
the 19th. The following officers were elected for the 
ensuing year: President, Edward J. Pheips, Vermont; 
secretary, Edward Otis Hinkley, Baltimore; treasur- 
er, Francis Rawle, Philadelphia; Executive Commit- 
tee—L. P. Poland, St. Johnsbury, Vt. (chairman); 
Simeon E. Baldwin, New-Haven, Conn., and William 
Allen Butler, New York. The following members of 
the Executive Council were elected: Arkansas, J. M. 
Moore; Alabama, David Clopton; Connecticut. Roger 
Averill; District of Columbia, J. Hubley Ashton; 
Georgia, George A. Mercer; Illinois, Thomas Hoyne; 
Indiana, Orris Robinson; Kentucky, John W. Steven- 
son; Louisiana, Carleton Hunt: Maine, Almon A. 
Strout; Maryland, Skipwith Wilmer; Massachu- 
setts, Edmund H. Bennett; Michigan, O’Brien J. 
Atkinson; Mississippi, Joseph E. Leigh; Missouri, 
James O. Broadhead; Nebraska, Charles F. Mander- 
son; New Hampshire, Albert S. Watt; New Jersey, 
Jacob Weart; New York, Edward F. Bullard; Ohio, 
George Hoadly; Pennsylvania, Thomas E. Franklin; 
South Carolina, A. D. McGraw; Vermont, Luke P. 
Poland; Virginia, Robert Ould; West Virginia, John 
A. Hutchinson; Wisconsin, John W. Carey. After 
a long debate on the subjects of education and admis- 
sion to the bar, the following resolution, offered by 
Cortlandt Parker, was adopted: Hesolved, that the 
several State and other bar associations be respectful- 
ly requested to recommend and further the mainten- 
ance of schools of law. The association adjoined on 
the 20th. 


—Mr. Benjamin Vaughan Abbott is engaged upon 
a new work, to be called the Year Book of Jurisprud- 
ence. It will contain the substance of all constitution- 
al amendmends and statutes passed during the year; 
also, selected cases from the courts of both America 
and England, especially all which involve progress in 
the law, or changes in procedure, and are of general 
application; an outline of any new and valuable text- 
books, and brief sketches of important novelties in 
jurisprudence. The general purpose of the Year Book 
will be to acquaint the lawyer with the most recent 
matters in the law, which he may need to know and 
use, or to have for ready reference, through the year 
then commencing. The volume for 1881 will be issued 
in November next.——The New Jersey Law Journal 
thinks the maxim melius est petere fontes a good one. 
In a recent equity case in that State, in which the 
question im controversy was whether a wife by adul- 
tery forfeits a post-nuptial settlement made in her 
favor by her husband, the counsel in favor of the set- 
tlement cited a long array of authorities which con- 
curred in holding that a wife did not by her adultery 
forfeit her settlement. This seemed conclusive, until 
the court, looking into the cases, found that they all 
referred to the matter of settlements in a parish or 
town. 








